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B K XX* 

OF LAWS IN RELATION TO COMMERCE CONSIDERED IN ITS 
NATURE AND DISTINCTION^. 



CHAP. 1 

Of Commerce. 

1 HE following fubjefts defenjp to be treated in a mort 
cxtenfive manner : but the nature of this work will not al- 
low it. Fain would! glide down a gentle river; but t 
am carried away by a torrent* 

Commerce is a cure for the moft deftru&ive prejudices $ 
for it is almoft a general rule, that wherever we find agree* 
able manners, there commerce flouriihes ; and that where- 
cver there is commerce, there we meet with agreeable 
manners* , % 

Let us not be aftoniflied* then, if our manners are now 
lefs favage than formerly. Commerce has every where 
diffufed a knowledge of the manners of all nations ; thefe 
are compared one with another, and 'from this comparison 
arife the the greateft advantages. 

Commercial laws, it may be faid, improve manners, for 
the fame reafon as they deftroy them. They corrupt the 
pureft manners * ; this was the fubjeft of Plato's com- 

Vol. II. A plaints: 

• Cxfar faid of the Gauls, that they were fpoiled by the neighbour- 
hood and the cooimerce of Marfeilles ; infomuch that they who formerly 
always conquered the Germans, were now become inferior to them. War 
•ftbtGauh % lib.i. 
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plaints : and we every day fee that they polifh and refine 
the moil barbarous. 



CHAP. II. 

Of the Spirit of Commerce. 

Peace is the natural efied of trade. Two nations wh* 
traffic with each other, become reciprocally dependent ; 
for if one has an intereft in buying, the other has an In- 
tereft in felling ; and thus their union is founded on their 
mutual neceffities. 

But if the fpirit of commerce unites nations, it does not 
in the fame manner unite individuals. We fee, that in * 
countries where the people move only by the fpirit of 
commerce, they make a traffic of all the humane, all the 
moral virtues : the moil trifling things, thofe which huma- 
nity would demand, are there done, or there given, only 
for money. 

The fpirit of trade produces in the mind of ^nan a cer- 
tain fenfe of exa& juftice, oppofite on the one hand to rob- 
bery, and on the other to thofe moral virtues which for- 
bid our always adhering rigidly to our own private in- 
tereft, and fuffer us to negled it for the advantage of 
others. 

The total privation of trade, on the contrary, produces 
robbery, which Ariftotle ranks in the number of means of 
acquiring : jet it is not at all inconfiftent with certain mo- 
ral virtues. Hofpitality, for inftance, is raoft rare in trad- 
ing countries, while it is found in the mofl: admirable per- 
fection among nations of Robbers. 

It is a facrilege, fays Tacitus, for a German to fliut his ' 
door againft any man whomfoever, whether known or un- 
known. He who has f behaved with hofpitality to a 
flranger, goes to fhew him another houfe where this hofpi- 
tality is alfo pra&ifed ; and he is there received with the 
fame humanity r But when the Germans had founded 

kingdoms, 

* Holland. 

f Et qui modo hofpes fucrat, monftrator hofpitii. De morib. Germ, Vid. 
Ciefar, de bcllo Gal. lib. t. 
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kingdoms, hofpitality was become burthen&me. This 
appears by two laws of the f code of the Burgundians ; 
one of which infli&ed a penalty on every barbarian, who 
prefumed to fhew a ftranger the hotife of a Roman ; and 
the other decreed, that whoever received a ftranger mould 
be indemnified by the inhabitants, every one being obliged 
to pay his proper proportion. 



CHAP. III. 

Of the Poverty of the People. 

* here are two forts of poor ; thofe who are rendered 
fuch by the feverity of the government ; thefe are indeed 
incapable of performing alrhoft any great aclion, becaufe 
their indigence is a part of their flavery. Others are poor, 
only becaufe they either defpife, or know not the conve- 
niences of life ; and thefe are capable of accomplifhing 
great things, becaufe their poverty conftitutes a part of 
their liberty. 



CHAP. IV, 

Of Commerce in different Governments. 

Trade has fome relation to forms of government. In 
a monarchy it is founded on luxury ; and the fingle view 
with which it is carried on, is to procure every thing that 
can contribute to the pride, the pleafure, and the capricious 
whimfies of the nation. In republics, it is commonly found- 
ed on oeconomy. Their merchants having an eye to all the 
nations of the earth, bring from one what is wanted by 
another. It is thus that the republics of Tyre, Carthage, 
Athens, Marfeilles, Florence, Venice,, and Holland, en- 
gaged ia commerce. 

This kind of traffic has a natural relation to a republican 
government ; to monarchies it is only occasional. For as 

A a it 

t Tit. j8. 
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it is founded on the praftice of gaining little, and even le& 
than other nations, and of making up for this by gaining 
inceffantly ; it can hardly be carried on by a people fwal- 
lowed up in luxury, who fpend much, and fee nothing but 
objects of grandeur. 

Cicero was of this opinion, when he fo juftly faid * f 
u that he did not like that the fame people flioujd be at 
•' once both the lords and factors of the univerfe." For 
this would indeed be to fuppofe,' that every individual in 
the Hate, and the whole ftate collectively, had their heads 
conftantly filled with grand views, and at the fame time 
with fmall ones ; which is a contradiction. 

Not but that the moft noble enterprifes are completed 
alfo in thofe dates that fubfift by economical commerce : 
they have even an intrepidity, not to be found in monar- 
chies. And the reafon is this. 

One branch of commerce leads to another, the fmall to 
the moderate, the moderate to the great ; thus he who has 
bad fo much defire of gaining a little, raifes himfellto a 
fituation in which he is not lefs defirous of gaining a great 
deal. 

Befides the grand enterprifes of merchants are always 
neceffarily connected with the affairs of the public. But 
in monarchies, thefe public affairs give as much diftruft to 
the merchants, as in free ftates they appear to give fafety. 
Great enterprifes therefore in commerce are not for mo- 
narchical, but for republican governments. 

In (hort, an opinion of greater certainty, as to the po£* 
feflion of property in thefe ftates, makes them undertake 
every thing. They flatter themfelves with the hopes of 
deceiving great advantages from the fmiles of fortune, and 
therefore boldly expofe what they have already acquired, 
in o**der to acquire more-; riiking nothing but as the 
ttteans of obtaining. 

A general rule.. A nation in flayery labours more t» 
preferve than to acquire ; a free nation, more to acquire 
than to preferve* 

CHAP. 
* Nqfeetodefei poputaa impct^torcm, & portitorcm efle termruk 
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CHAP. V. 

Of Nations that hare entered into an (Economical Commerce. 

Marseilles, a neceflary retreat in the midft of a tempc- 
ftuous fea j Marfcilles, a harbour which all the winds, the 
fhelves of the fea, the difpofition of the coalls, point out 
for a landing-place, became frequented by mariners ; while 
the fterility * of the adjacent country determined the citi- 
zens to an ceconomical commerce* It was neceflary that 
they (bould be laborious, to fupply what nature had re- 
futed ; that they flxould be juft, in order to live among 
barbarous nations, from whom they were to derive their 
~profperity ; that they fliould be moderate, that they might 
always enjoy the fweets of a tranquil government ; in fine, 
that they {bould be frugal in their manners, that they 
might perpetually enjoy a trade, the more certain, as it was 
lefs advantageous. 

We every where fee violence and oppreffion give birth, 
to a commerce founded on {economy, while men are con- 
itrained to take refuge in marines, in ifles, in the fallows of 
the fea, and even on rocks themfelves. Thus it was, that 
Tyre, Venice and the cities of Holland, were founded* 
Fugitives found there a place of fafety. It was neceflary 
that they fbould fubfift ; they drew therefore their fub-r 
iiHence from the whole univerfe. 



CHAP. VI. 

The Spirit of England, with refped to Commerce, 

The tariff, or cuftoms of England, are very unfettled* 
with refpedT: to other nations j they are changed, in fome 
rneafure, with every parliament, either by taking off par- 
ticular duties, or by irnpofing new ones. They endeav- 
our by this means ftill to preferve their independence* 
Supremely jealous with refpeel to trade, they bind them* 
felves, but little by treaties, and depend only on their own 
laws. 

. * A 3 Other 

f Juftin, I. 47. c. $ 
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Other nations have made the interefts of commerce yield 
to thofe of politics ; the Engliih, on the contrary, have 
always made their political interefts give way to thofe of. 
commerce. 

They know better than any other people upon earth, 
how to value at the fame time thefe three great advan- 
tages, religion, commerce, and liberty. 



CHAP. VII. 

In what Manner the (economical Commerce has been fbmetimes reflraine*. 

In feveral kingdoms laws have been made, extremely pro- 
per to humble the ftales that have entered into the econo- 
mical commerce. They have forbid their importing any 
merchandifeb, except the product of their refpe&ive coun- 
tries ; and have permitted them to traffic only in veifels 
built in the kingdom to which they brought their com- 
modities. 

It is neceffary that the kingdom which impofes thefe 
laws mould itfelf be able eafily to engage in commerce 5 
orherwife it will, at laft, be an equal fufferer. It is much 
more advantageous to trade with a commercial nation, 
whofe profits are moderate, and who are rendered in fome 
fort dependent by the affairs of commerce ; with a nation, 
whofe larger views, and whofe extended trade enables 
them to difpofe of theit fuperfiuous merchandises ; with a 
wealthy nation, who can take off many of their com- 
modities, and make them a quicker return in fpecie ; 
with a nution under a kind of neceffity to be faithful, pacific 
from principle, and that feeks to gain, and not to con- 
quer ; it is much better, I fay, to trade with fuch a na- 
tion, than with others, their coftftant rivals, who wil} 
never grant fuch great advantages. 



CHAP. VIII. 

Of the Prohibition of Commerce. 



It is a true maxim, That one nation mould never exclude 
another from trading with it, except for very great reaf- 

on$ 
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ons. The Japanefe trade only with two . aations, the 
Chinefe and the Dutch. The * Chinefe gain a thoufand 
per cent, upon fugars, and fo me times as much by the goods 
they take in exchange. The Dutch make nearly the fame 
profits. Every nation that afts upon Japanefe principles 
mud neceflarily be deceived ; for it is competition which 
fets a juft value on merchandifes, and eftablifhes the rela- 
tion between them. 

Much lefs ought a ftate to lay itfelf under an obliga- 
tion of felling its manufactures only to a fingle nation, un- 
der a pretence of their taking all at a certain price. The 
Poles, in this manner, difpofe of their corn to the city of 
Dantzic ; and feveral Indian princes have made a like con- 
trad for their fpices with the Dutch f- Thefe agreements 
are proper only for a poor nation, whofe inhabitants are 
fatisfied to forego the hopes of enriching themfelves, pro-* 
vided they can be fecure of a certain fubfiftence ; or for 
nations, whofe flavery confifts either in renouncing the 
ufe of thofe things which nature has given them, or in 
being obliged to fubmit to a difadvantageous commerce. 



CHAP. IX. 

An lnftltution adapted to otconoroical Commerce. 

Ik dates that carry on an (economical commerce, they 
have luckily eftabliihed banks, which by their credit have 
formed a new fpecies of wealth ; but it would be quite 
wrong to introduce, them into governments whofe com- 
merce is founded only in luxury. The erecting of banks 
in countries governed by an abfolute monarch, fuppofes 
money on the one fide, and on the other power ; that is, 
on the one hand, the means of procuring every thing 
without any power, and on the other the power, without 
any means of procuring at all. In a government of this 
kind, none but the prince ever had, or can have a trea- 

A 4 fure ; 

* Du Halde, vol. 2. p. 70. 

f This was firft eftabhfhed by the Portuguefc. Fr» Pirtrtt vyagts % 
&ap. If* fart z. 
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(ure ; and wherever there is one, it no fooner becomes 
great, than it becomes the treafure of the prince. 

For the fame reafon r all aJTociations of merchants, in 
order to carry on a particular commerce, are improper in 
abfolute governments. The defign of thefe companies is 
to give to the wealth of private perfons the weight of 
public riches* But, in thofo governments, this weight 
can be found only in the prince. Nay, they are not even 
always proper iij ftates engaged in (economical commerce ; 
for, if the trade be not fo great as to furpafs the manage- 
ment of particular perfons, it is much better to leave it 
open, than by exclufive privileges, to reftrain the liberty 
of commerce. 



CHAP, X. 

4 

To fame Subjed continued. 

A free port may be eftablifhed in the dominions of ftates 
whofe commerce is (Economical. That (Economy in the 
government, which always attends the frugality of indi- 
viduals, is, if 1 may fo exprefs myfclf, the foul of its 
oeconomical commerce. The lofs it fuftains with rcfpef): 
to cuftoms, it can repair by drawing from the wealth and 
induftry of jthe republic. But in a monarchy, an efta- 
blifliment of this kind muft be oppofite to reafon ; for it 
could have no other effed, than to eafe luxury of the 
weight of taxes. This would be depriving itfelf of the 
only advantage that luxury can procure, and of the only 
curb which, in a conftitution like this, it is capable of re r 
ceiving. 



CHAP. XL 

Of the Freedom of Commerce. 



The freedom of commerce is not a power granted to tlie 
paerc^iants to do what they pleafe ; This would fee more 

pro- 
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properly its flavery. The conftraint of the merchant is 
not the conftraint of commerce. It is in the freeft 
countries that the merchant finds innumerable obftacles ; 
and he is never lefs croffed by laws, than in a country of 
(laves. 

England prohibits the exportation of her wool ; coals 
muft be brought by fea to the capital ; no horfes, except 
geldings, are Allowed to be exported ; and the veffels * of 
her colonies, trading to Europe, muft take in water in 
England. The Englifli conftrain the merchant, but it is 
in favour of commerce. 



CHAP. XII. 

What it is that deftroys this Freedorr, 

Whenever commerce fubfifts, cuftoms are eftabliflied,- 
Commerce is the exportation and importation of merchant 
difes with a view to the advantage of the ftate : Cuftoms 
are a certain right over this fame exportation and impor- 
tation, founded alfo on the advantage of the ftate. From 
hence it becomes neceffary, that the ftate fhould be neuter 
between its cuftoms and its commerce, that neither of 
thefe two interfere with each other ; and then the inhabi- 
tants enjoy a free commerce. 

The farming of the cuftoms deftroys commerce by its 
injuftice, and vexations, as well as by the excefs of the 
impofts : but, independent of this, it deftroys it even 
more by the difficulties that arife from it, and by the for- 
malities it exa&s. In England, where the cuftoms are 
managed by the king's officers, bufinefs is negotiated with 
a Angular facility ; one word of writing accomplices the, 
greateft affairs. The merchant needs not lofe an infinite 
deal of time ; he has no occafion for a particular com- 
miffioner, either to obviate all the difficulties of the far-, 
mers, or to fubmit to them, 

CHAP. 

* Aft of navigation, 1660. It is only in time of war, that the mer- 
chant* of Boftoa and Philadtlphia fend their veffels dircdly to the Medi- 
terranean. 



ie THE SPIRIT BookXX. 



CHAP. XIII. 

The Laws of Commerce concerning the Con fife at ion of Merchandifes. 

The Magna Charta of England forbids the feizing and 
confifcating, in cafe of war, the effects of foreign mer- 
chants, except by way of reprifals. It is very remarkable, 
tliat the Englifli have made this one of the articles of their 
liberty, 

In the late war between Spain and England, the for- 
mer made a * law which punilhed with death thofe who 
brought Englifli merchandifes into the dominions of 
Spain ; and the fame penalty on thofe who carried 
Spanifh merchandifes into England. An ordinance 
like this cannot, I believe, find a precedent in any 
law* but thofe of Japan. It equally fliocks humanity, 
the fpirit of commerce, and the harmony which ought to 
fubfift in the proportion of penalties ; it confounds all our 
ideas, making that a crime againfl the ftate which is only 
^ violation of civil polity. 



CHAP. XIV. 



Of feizing the Perfons of Merchants. 

Solon f made a law, that the Athenians mould no longer 
feize the body for civil debts. This law he t received 
from Egypt. It had been made by Boccoris, and renew- 
ed by Sefoftris. 

This law is extremely good, with refpeft to the gene- 
rality of civil * affairs ; but there is fufficient reafon for its 
not being obferved in thofe of commerce. For, as mer- 
chants are obliged to entruft large fums, frequently for 
a very fhort time, and to pay money as well as to receive 
it, there is a neceflity, that the debtor fliould conftantly 

fulfil 

* Publiflied at Cadiz, in March I74». 

+ Plutarch, in his treatife againft lending upon ufury. 

i Diodorus, book i. part 2. chap. 3. 

II The Greek lrgiilators were to blame, in preventing the arms and 
l°ughofany man from, being taken in pledge, and yet permitted th« 
t*cing of the man himfclf. Ditdstus, book impart 2. chip. 3. 
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fulfil his engagements at the time prefixed ; and from 
hence it becomes neceflary to lay a conltraint on his per- 
fon. 

In affairs' relating to common civil contra&s, the law 
ought not to permit the feizure of the perfon ; becaufe 
the liberty of one citizen is of greater importance to the 
public, than the eafe or profperity of another. But in 
conventions derived from commerce, the law ought to 
confider the public profperity, as of greater importance 
than the liberty of a citizen ; which, however, does not, 
hinder the reftri&ions and limitations that humanity and 
good policy demand. 



CHAP. XV. 

An excellent Law* 

Admirable is that law of Geneva which excludes from 
the magiftracy, and even from the admittance into the 
great council, the chihjren of thofe who have lived or died 
infolvent, except they have difcharged their father's 
debts. It has this effeft ; it gives a confidence in the mer- 
chants, in the magiftrates, and in the city itfelf. There 
the credit of the individual has alfo all the weight of pub- 
lic credit. ' 



CHAP. XVI. 

Of the Judges of Ommerce. 

Xenophon, in his book of revenues* would have rewards 
given to thofe overfeers of commerce, who dilpatc'aed tlie 
caufes brought before them with the greateft expedition. 
He was fenfible of the need of our modern jurifdi&ion of a 
conful. The Romans, in the lower empire * f had this 
kind of tribunal foe their mariners. 

The^ 

* Leg. 7. cod. Theod. de navicwL 
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The affairs of commerce are but little fafceptible of for- 
malities. Thefe are actions of a day, and are every day 
followed by others of the fame nature.' Hence it be- 
comes neceffary, that every day they fliould be decided. 
It is otherwife with thofe actions of life which have a 
a principal influence on futurity, but rarely happen. Wc 
feldom marry more than once ; Deeds and wills are not 
the work of every day : We are but once of age. 

Plato * fays, that in a city where} there is no maritime 
commerce, there ought not to be above half the number of 
civil laws : This is very true. Commerce brings into the 
fame country different kinds of people : it introduces alfo 
a great number of contracts, and of fpecies of wealth, 
with various ways of acquiring it. 

Thus in a trading city, there are fewer judges, and more 
laws. 



CHAP. XVII. 

That a Prince ought not to engage Himfclf in Commerce. 

-* heophilus f feeing a veflei laden with merchandifes for 
his wife Theodora, ordered it to be burnt, "lam Em. 
*' peror," faidhe, " and you make methe mafter of a galley: 
" By what means fliall thefe poor men gain a livelihood, 
" if we take their trade out of their hands?" He might 
have added, who fhall fet bounds to us, if we monopolize 
all to ourfelves? Who fliall oblige us to fulfil all our en-, 
gagements : Our courtiers will follow our example ; they 
will be more greedy, and more unjult than we : Th* 
people have fome confidence in our juftice, they will have 
none in our opulence : All thefe numerous duties, which 
are the caufe of their wants, are certain proofs of ours. 

CHAP, 

* On Jaws, book %. f Zonaras. 
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CHAP. XVIII. 

The fame Subject continue^ 



Whex the Portugucfe and Caftilians bore fway in the 
Eaft-Indies, commerce had fuch opulent branches, that 
their princes did not fail to feize them. # This ruined their 
fettlements in thofe parts of the world. 

The viceroy of Goa granted exclufive privileges to par- 
ticular perfons. The people had no confidence in thefe 
men, and the commerce declined by the perpetual change 
of thofe to whom it was entrufted ; nobodj took care to 
improve it, or to leave it entire to his fucceflbur. In fhort, 
the profit centered in a few hands, and was not fufficientlj 
extended. 



CHAP. XIX. 

Of Commerce in a Monarchy. 



It is contrary to the fpirit of commerce, that any of the 
nobility fhould be merchants in a monarchical govern- 
ment. TfotSf faid the emperours * Honorious and Theodo- 
fius, would be pernicious to cities ; and would remove the fa- 
cility of buying and felling between the merchants and the ple- 
beians. 

It is contrary to the fpirit of monarchy, to admit the 
nobility into commerce. The cuftom of fufFering the no- 
bility of England to trade, is one of thofe things which 
has there greatly contributed to weaken the monarchical 
government. 

CHAP- 

• Ltg. oobilioris cod. de coxnm. et leg. ult< de refcind. vendit. . 
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CHAP. XX. 

A lingular Reflection. 

Persons (truck with the pra&ice of fome ftates, imagine 
that in France they ought to make laws to engage the no- 
bility to enter into commerce. But thefe laws would be 
the means of deftroying the nobility, without being of any 
advantage to trade. The practice of this country is ex- 
tremely wife ; merchants are not nobles, though they may 
become fo : They have the hopes of obtaining a degree of 
nobility, unattended with its actual inconveniences. There 
is no furer way of being advanced above their profefliort, 
than to manage it well, or with fuccefs ; which is general- 
ly the confequence of fuperiour ability. 

Laws which oblige every one to continue in his profcf- 
fion, and to devolve it to his children, neither are, nor can 
be of ufe in any but f defpotic kingdoms ; where no body 
either can or ought to have emulation. 

Let none fay, that every one will fucceed better in his 
profeulon, when he cannot change it for another. I fay, 
a perfon will fucceed beft when thofe who have excelled, 
hope to arife to another. 

The poflibility of purchafing honour with gold, encour- 
ages many merchants to put themfelves in circumftances 
by which they may attain it. I do not take upon me to 
examine the juftice of thus bartering for money, the re- 
ward of virtue. There are governments, where this may 
be very ufeful. 

In France, the dignity of the long robe, which places 
thofe who wear it between the great nobility and the peo- 
ple, and without having fuch fhining honours as the for- 
mer, has all their privileges ; a dignity, which, while, this 
body, the depofitary of the laws, is encircled with glory, 
leaves the private members in a mediocrity of fortune ; a 
dignity in which there is no other means of diftinftion, 
but by a fuperiour capacity and virtue, but which ftill 

leaves 

* This is a&ually very often the cafe in fuch governments. 
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leaves in view one much more illuftrious : The warlike 
nobility likewife, who conceive that, whatever degree of 
wealth they are pofleffed of, they may ftill increafe their 
fortunes, but who are afhamed of augmenting, if they be- 
gin not with diffipating their eilates - ? who always ferve 
their prince with their whole capital flock, and when that 
is funk, make room for others, who follow their example ; 
who go to war, that they may never be reproached w^th 
not having been there ; who, when they can no longer hope 
for riches, live in expectation of honours, and when they 
have not obtained the latter, enjoy the confolation of hav- 
ing acquired glory : All thefe things together have neceffa- 
rily contributed to augment the grandeur of this kingdom; 
and if for two or three centuries it has been inceflantly in- 
creafing in power, this muft be attributed not to fortune, 
who was never famed for conftancy, but to the goodnefs 
•f its laws. 



CHAP. .XXL 

To what Nations Commerce is prejudicial. 

Riches confift either in lands, or in moveable cffe&s. The 
lands of every country are commonly pofleffed by the na- 
tives. The laws of moft ftates render foreigners unwil- 
ling to purchafe their lands ; and nothing but the prefence. 
of the owner improves them: this kind of riches there* 
fore belongs to every (late in particular. But moveable 
effefts, as money, notes, bills of exchange, (locks in com- 
panies, veffels, and in fine, all merchandifes, belong to 
the whole world in general ; which in this refpecl: is com- 
pofed of but one fingle ftate, of which all the focieties upon 
earth are members. The people who poffefs more of thefe 
moveable. effefts. than any other in the univerfe, are the 
moft rich. Some ftates have an immenfe quantity, acquir- 
ed by their commodities, by the labour of their mechanics, 
by their induftry, by their difcoveries, and even by chance. 
The avarice of nations makes them quarrel, for the move- 
ables of the whole univerfe. If we could find a ftate fo 

unhappy. 



i6 THE SPIRIT BookXX:. 

unhappy, as to be deprived of the effe&s of other coun- 
tries, and at the fame time of almoft all its own, the pro- 
prietors of the lands would be only planters to foreigners* 
This ftate, wanting all, could acquire nothing ; wherefore 
it would be much better for the inhabitants not to have 
the leaft commerce with any nation upon earth ; for com- 
merce, in thefe circumftances, muft neceffarily lead them 
to poverty, 

A country that conftantly exports fewer manufactures, 
or commodities, than it receives, will foon find the ba- 
lance finking ; it will receive lefs and lefs, till, falling into • 
extreme poverty, \t will receive nothing at all. 

In trading countries, the fpecie which fuddenly vanishes, 
quickly returns ; becaufe thofe nations that have received 
it, are its debtors ; but it never returns into thofe Rates of 
which we have juft been fpeaking, becaufe thofe who have 
received it, owe them nothing. , 

Poland will ferve us for an example. It has fcarcely 
any of thofe things which we call the moveable effe&s of 
the univerfe, except corn, the produce of its lands. Some 
of the lords poffefs entire provinces ; they opprefs the huf- 
bandmen, in order to have greater quantities of corn, which 
they fend to Grangers, to procure the fuperfluous demands 
of luxury. If Poland had no foreign trade, its inhabi- 
tants would be more happy. The grandees, who would have 
only their corn, would give it to their peafants for fubfiftence ; 
as their too extenfive ftates would become burthenfome, 
they would therefore divide them amongft their peafants ; 
every one would find fldns or wool in their herds or flocks, 
fo that they would no longer be at an immenfe expence in 
providing clothes ; the great, who are always fond of lux- 
ury, not being able to find it but in their own country, 
would encourage the labour of the poor. This nation, I 
.affirm, would then become more flourifhing, at leaft if it 
did not become barbarous ; and this the laws might eafily 
prevent. 

Let us next confider Japan. The vaft quantity of what 
they can receive, is the caufe of the vaft quantity of mer- 
chandifes they are capable of fending abroad. Things are 
thus in as nice an equilibrium, as if the importation and 
exportation were but linall. Befides, .this kind of exube- 
rance 
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ranee in the ftate is productive of a thoufand advantages : 
there is a greater consumption, a greater quantity of thofe 
things on which the arts are exercifed ; more men employ- 
ed, and more numerous means of acquiring power ; exi- 
gencies may alfo happen, that may require a fpeedy affif- 
tance, which fo opulent a ftate dan better afford than any 
other. It is difficult for a country to avoid having fuper- 
fluities. But it is the nature of commerce to render the 
fuperfiuous u&ful, and the»ufeful neceffary. The ftate 
will be therefore able to afford neceffaries to a much great- 
er number of fubje&s. 

Let us fay then,' that it is not thofe nations who have 
need of nothing, that mull lofe by trade ; it is thofe who 
have need of every thing. It is not fuch people as have a 
fufficiency within themfelves, but thofe who are moft in 
want, that will find an advantage in putting a flop to all 
commercial intercourse. 
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•F LAWS RELATIVE TO COMMERCE, CONSIDERED IN THI 
REVOLUTIONS IT HAS MET WITH IN THE WORLD. 



CHAP. I. 

Some general Confideratiotis* 



1 hough commerce be fubjeft. to great revolutions, yet it 
is poflible that certain phyfical caufes, as the qualities of 
the foil, or the climate, may fix its nature for ever. 

We at prefent carry on the trade of the Indies merely 
by means of the filver which we fend thither. The * Ro- 
mans carried annually tbither'about fifty millions of fef- 

Vol. II. B terces; 

* Plifiy, lib. 6. cap. *3. 
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terccs ; and this lilver, as ours is at prefent, was exchang- 
ed for merchandifes which were brought to the weft. 
Every nation that ever traded to the Indies, has con- 
flantly carried bullion* ftnd brought merchandifes in re- 
turn. 

...It is naitui*. hfcrfclf ttbat produces this «ffeft. v Tfcfe 
Indians have their arts adapted to their manner of living. 
Our> luxury cannot be theirs* nor their wants, ours* 
Their climate neither demands nor permits hardly - any, 
thing which comes from us. They go in a^ great; meafure; 
flaked ; fuch cloaths as they have, the country itfelf fur- 
ni(hes;and their religion, which is deeply rooted, gives 
them an aveifion for thofe things that ferve for our^pQUn 
rifbment. , They want therefore nothing but our bullipt* 
to ferve as the medium of value, and for this they give> us 
merchandifes in return, .with which the frugality of thfc 
people, and the nature of the countty, furnifbes t^ena ixu 
great abundance. Thofe ancient f authors who have, 
mentioned the Indies, defcribe them juft as we now find 
them, as to their policy, cuftoms, and manners. The 
Indies have ever been, they will ever be, the fame Indies 
they aTe at prefent ?.*nd in every period of time thofe who. 
trade to that country, muft carry Tpecie thither, and bring 
none in return. 

i1\. .- - i ♦•■■•■.■:■*.:. • ' -' 



CHAP. II. 

Of the People of Africa. 



The greateft part of the people on the coaft of Africa arc 
f a vages and barbarians* The principal reafon, I believe, - 
o#tliis is, %eeatife the fmall countries capable of being in- 
habited, are feparated from each other by large and almofl 
uninhabitable .traces of land. They are without induftry 
or arts. They have gold in abundance, which they re- 
ceive immediately from the hand of nature. Every civi- 
lised ftate is therefore in a condition to traffic with then* < 
to" advantage, by raiting their elleem for things of no value,, 
and receiving a very high price in return. 

CHAP- 

j; Sec Plinr, book vi. chap. 19. and Stnbo, hick xj. 
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CHAP. in. 

7fe* the Waftti of tie Btopk an the Spoth are dH&rcatifrttn thofe o£the 

North. . . : 

Xtf Europe 'there is a kind of balance between the fou«- 
them and' northern nation?. "the firft have every conveni- 
ence of life, and few of its wants :' the laft have many wants 
and few conveniences. To one, nature has given much, andf 
demands but little ; to the other, (he has given but little^ 
arid demands a great deal. The equilibrium is maintain- 
ed by the lazinefs of the fouthern nations, and by the ih-^ 
dtrftry-and aftivity which fhe has given to thofe in the 
north. The latter are obliged to undergo exceflive la- 
bour, ^without which they would want every thing, and 
degenerate into barbarians. This has naturalized flavefy 
to the people of the fouth : as they can eafily difpenfe with 
riches, they can more eafily difpenfe with liberty. But 
die people of the north have need of liberty, for this caa^ 
beft procure them the means of Tatisrying all thofe ' wants 
which they have received from nature. The people of v 
the north, then, are in a forced ftate, if they are not either" 
free or barbarians. Almoft all the people of the fouth 
are in fome meafure in a ftate of violence, if they are 
not Haves. 



CHAP, IV. 

The principal Difference between the Commerce of the Ancients an£ $&. . 
Moderns, 

The world has found itfelf, from time to rime, in different ' 
fituations ; by which 'the face bf commerce has been alter- 
ed. The trade of Europe is at prefent carried on pririci* * 
pally from the north to the fouth ; and the difference of 
climates i* the caufe that the feveral nations have great oc- * 
cafion for the merchandifes of each other. For example, 
the liquors of the fouth, which are carried to the north, 

B a form 
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form a commerce little known to the ancients. Thus the 
burden of veflels, which was formerly computed by mea- 
sures of corn, is at prefent determined by tons of liquor. 

The ancient commerce, as far as it is known to us, was 
carried on from one port in the Mediterranean to another ? 
and was almoft wholly confined to the fouth. Now the 
people of the fame climate, hteving nearly the fame things 
of their own, have not the fame need of trading amongft 
themfelves as with thofe of a different climate. The coin- 
merce of Europe was therefore formerly lefs extended 
than at prefent. 

This does not at alt contradid what I have (aid of our 
commerce to the Indies : for here the prodigious differ- 
ence of climate deftroys all relation betwen their wants, 
and ours. * 



CHAP. V. 

Other Difference*. 

CommAAce is fometimes deftroyed by conquerours, feme- 
« times cramped by monarchs j it traverfes the earth, flies' 
from the place where it is oppreffed, and flays where it 
has liberty to breathe : It reigns at prefent where no- 
thing was formerly to be feen but deferts, feas, and rocks * 
and wheref it once reigned, now there are only deferts. 

To fee Colchis in its prefent fituation, which is no more 
than a vaft fbreft, where the people are every day de- 
creafing, and only defend their liberty to fell themfelves- 
by piecemeal to the Turks and Perfians ; one could neve* 
imagine, that this country had ever, in the time of the 
Romans, been, full of cities, where commerce convened', 
all the nations of the world. We find no monument of thefe 
fafls in the Country it elf $ there are no traces of them* 
except in * Pliny and f- Strabo. 

The hiftory of commerce is that of the communication' 
of people. Their numerous defeats, and the flux and 
. reflux of populations and devastations, here form the molt 
extraordinary events. 

CHAP. 
!iib.ti, tub.- ** 
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CHAI\ VI. 

Of the Commerce of the Ancients. 



The immenfe treaftires of Semiramis *, which could not 
be acquired in a day, give us reafon to believe, that the. 
Affyrians themfelves had pillaged other rich nations, as 
other nations afterwards pillaged then). 

The effect of commerce is riches ; the confequence of 
riches, luxury ; and that of luxury, the perfe&ion of 
arts. ( ' 

We find jthat the arts were carried to great perfe&ion 
in the time of Semiramis f ; which is a fufficient indica- 
tion, that a confiderable commerce was then eftablifhed. 

In the empires of Alia there was a great commerce of 
luxury. The hiftory of luxury would make a fine part 
of that of commerce. The luxury of the Perfians was 
that of the Medea, as the luxury of the Medes was that 
pf the Aflyrians. 

Great revolutions have happened in Afia. The north- 
eaft parts of Perfia, vi%. Hyrcania, Margiana, Ba&ria, 
iSc. were formerly full of flouriihing cities J which are 
now no more ; and the north of this || empire, that is, 
the ifthmus which feparates the Cafpian and the Euxine - 
feas, was covered with cities and nations, which are mow 
deftroyed. 

Eratofthenes § and Ariftobulus learn from Patrochis ? 
that the merchandifes of India patted by the Qxus intd * 
the fea of Pontus. Marcus Varro fl tells us, that, the 
time when Pompey commanded againft Mithridates, they 
were informed, that people went in feven days from In- 
dia to the country of the Ba&rians, and to the riyer Ica- 
rus, which falls into the Qxus j that by this means they 
were able to bring the merchandifes of India acrofs the* 
Cafpian fea, and to enter the mouth of the Cyrus -, from, 
whence it was only five days journey to the Phafis, a 

B 3 river 

* Diodorus, lib. a. + Ibid. 

t Pliny, lib. 6. chap. x6. and Strabo, lib. it 
1 Strabb, lib. II. 
§ Strabo, ibid. 

5 See Pliny, Kb. 6. chap. 17. See alfo Strabo, lib. jr. npon the paffage 
ty which the merchandifes were conveyed from the Phafis to the Cyrus. 
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river that dfftharges itfelf into the Euxine fea. - There is 
no doubt but it was by the nations inhabiting thefe feve*- 
ral countries, that the great empires of the Aflyrims, 
Afedes, and Perfians, tad a obditnunioatioa with the mofr 
diftant parts of the eaft and. weft* 

An entbe flop is now put to this communication. All 
thefe countries hare been laid wafte * by die Tartars, and 
are ftill infefted by this deftruftive nation. l*he Qtfus no 
longer runs into the Cafpian fea ; the Tartars, for fomo 
private f reafons, have changed its courfe, and it tiovr 
lofes itfelf in the barren fands. » 

• The Jaxartes, which was formerly a barrier between 
the polite and the barbarous nations, has had its courfe 
turned in the fame manner by the Tartars, and it ho lodg- 
er empties itfelf into the fea. !..*., 

Seleueus Nicator formfed X the proje& of joining- the 
Euxine to. the Cafpian fea. This projed, which' wouli 
have greatly facilitated the commerce of thofc days* va4 
nifhed at his || death. We are- not certain it eomld have 
been executed in this rfthmus which feparqtes the two 
£eas. This country is at prefent very little known-; «t & 
depopulated, and fell of forefts $ indeed water is 4*ot wan-* 
ting, for an infinite number of rivers roll into it frorii 
mount daucafus : but as this mountain forms the north 
of the ifthmus, and extends like-two arms $ towards the 
fouth, it would have been a grand obftacle tofuchan 
enterprife, especially in thbfe times when they had not 
the art of making fluioes. > ' ' ■ • 

- It may be imagined, that Seleueus would have joined 
• the two feas in the very place where Peter L hag fincfc 
joined them ; that is, in that neck of land where the 
Tanai's approaches the Volga : but the north of the Caf- 
pian fea was not then discovered. 

. Wfcile 

.* This k the reafon -why thofe who have defcribed this country, fijice 
it has been in the pofleflion olF the Tartars, have entirely diifcguted it. 
The chart made of the Cafpian fea, by order of the late Caar P e te r I. 
£ia» discovered the egregious errowrs of our modern ones ; and by this it 
appears, that this fea ^conformable to the representations of the ancients. 
$ee Pliny, lib. 6. chap. i%[ 

f iSee Jeukinfon's account of this, in the coQc&ion of voyages to Ute 
North, vol. 4 

$ C su«iiu . C,«efar, in Pliny, lib. 6. chap. II, 

!He was flain hy Ptolemy Ceraunui. ' 

Sec Strabo, lib. n. 
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Whll^ the Empires of Afia enjoyed the commerce, of 
luxury* the Tyrians had the commerce ,of ceconomy, 
which they extended through the world* Bochard ha* 
employed the firft book of his. Canaap, in enumerating 
the colonies which they fent into all the,coimtriesborder-. 
ing upon the fea ; they paiTed the Pillars of Hercules, and 
tnade eftablifticnents * on the coaft of the ocean. 

In thc)fe times their pilots, were obliged to follow the 
coafts,. which were, if I may fo ei^prefs jnyfelf, their 
compafs*' Voyages were long, and painful. The labori- 
ous voyage of Ulyffes has been the fruitful fubject oJf 
the finefl: poem in. the world* next t° that which alone 
has the preference. .., 

The little knowledge, which the greateft part of the 
world had of thefe who were far diftant from the,m, fa- 
voured the nations engaged in the economical commence. 
They- managed trade with as. much pbfeurity as they 
pleated : they had all the advantages which the moft intel- 
ligent nations could take over tl\e mod ignorant, lf 

The Egyptians, a people who by their religion and 
their manners were averfe to all communication witfy 
ftrangess, had, fcarcely at that, time a^iy foreign trsde, 
They enjoyed a fruitful foil, and great plenty. Then; 
country was the Japan of thofe times 5 it pofleffed every 
thing within itfeif. 

.So little jealous were thofe people of commerce, that 
they left that of the Red fea to all tfye petty nations that 
had any harbours in it. Here they fuffered the Idu- 
meeans, the Syrians, and the Jews to have fleets. Solomon 
+ employed in this navigation the Tyrians* tyho. knew 
thefefeas* 

J-ofbphus || fays, that his nation being entirely employ- 
ed in agriculture, knew little of navigation : the_ Jews 
therefore traded only occafionally in the Red Sea. They 
took from the Idumeans Eloth and Eziongeber, from 
whom they received this commerce; they loftthefe two 
cities, and with them loft this commerce. 

It was not fo with the Phoenicians ; theirs was not ft 
commerce of luxury'; nor was their trade owing to con- 
queft ; their frugality, their abilities, their induftry, their 

B 4 perils* 

• They founded Tarteflus, and made a U ttlemcnt at Cadiz. 
f Kings, lib. 1. cap. 9. Cliroa. lib. 2 C ip. 8. 
I Againft Apion. 



aj THE SPIRIT Book XXI. 

perils, and tbe hardfhipe they fuffered, rendered them 
neceffary to all the nations of the world. 

before Alexander, the people bordering on the Red 
Sea traded only in this fea, and in that of Africa, The 
aftonifhment which filled the univerfe at the difcovery of 
the Indian fea, under that conquerour, is of this a Sufficient 
proof. 1 have obferved *, that bullion was always car- 
ried to the Indies, and never any brought front thence ; 
now the Jewifli fleets, which brought gold and filver by 
the way of the Red Sea, returned from Africa, and. not 
from the Indies. 

«s fiefides, this navigation wad made on the caftern coaft 
of Africa ; for the fiate of navigation at that time is a 
convincing proof, that they did not fail to a very diftant 
fliore. I am not ignorant, that the fleets of Solomon and 
Jehofaphat returned only every three years j but I do not 
fee that the time taken up in the voyage is any proof of. 
the greatnefs of the diftance. 

Pliny and Strabo inform us, that the junks of India 
and the Red Sea were twenty days in performing a 
voyage, which a Greek or Roman veffel would accom- 
pli (h || in feven. In this proportion, a voyage of one year 
made by the fleets of Greece or Rome, would take very 
near three/'when performed by thofe of Solomon, 

Two {hips of unequal fwiftnefs do not perform their 
voyage in a time proportionate to their fwiftnefs. Slow- 
nefs is frequently the caufe of -much greater flownefs. 
When it becomes neceffary to follow the coafts, and to be 
iuceffantly in a different pofition, when they mult wait for 
a feir wind to get out of a gulf, and for another to pro- 
ceed ; a good failor takes the advantage of every favour- 
able moment, while the other ftill continues in a difficult 
fituatton, and waits many days fqr another change. * 

This flovynefs of the Indian veffels, which in an equal 
time could make buf the third of the way of thofe of the 
Greeks and Romans, may be explained by wbat we every 
flay fee in our modern navigation. The Indian veffels, 
which were built with a kind*a fca-rufhes, drew lefs water 
than thofe of Greece and Rome, which were of wood, 
and joined with iron. 

We may compare thefe Indian veffels to thofe at pre- 
fent made ufe of in ports of little depth of water. Such 

are 

* Chap. I of this book. 

| See Pliny, lib. 6. chap. 22. and Strabo, lib. ij. 
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are thofe of Venice, and even of all * Italy in general, ot 
the Baltic, and of the province off Holland. Their fliips, 
which ought to be able to go in and out of port, are built 
round and broad at the bottom ; while thofe of other na- 
tions, who have good harbours, are formed to fink deep 
into the water. This mechanifm renders thefe laft men- 
tioned veffels able to fail much nearer the wind ; while 
the firft can hardly fail, except the wind be nearly in the 
poop. A fhip that finks deep into the water fails towards 
the feme fide with almpft every wind ; this proceeds from 
fhe refiftance which the veflel, whilft driven by the 
wind, meets with from the water, from which it receives 
a ftrong fupport j and from the length of the veflel, which 
prefents its fide to the wind, while from the form of the 
helm the prow is turned to the point piopofed ; fo that flie 
can fail verjrnear to the wind, or, in other words, very 
near to the point from whence -the wind blows. But 
when the hull is round and broad at the bottom, and con- 
sequently draws little water, it no longer finds this fteady 
fupport ; the wind drives the veflel, which is incapable of 
refinance, and can run then but with a fmall variation, 
from the point oppofite to the wind. From whence it fol- 
lows, that broad-bottomed veffels *re longer in perform- 
ing voyages. 

i« They lofe much time in waiting for the wind, 
efpecially if they are obliged frequently to change their 
conrfe. 2. They fail much flower, becaufe, not having % 
proper fupport from a depth of water, they cannot carry 
fo much fail. If this be the cafe at a time when the arts 
are every where known, at a time when art corre&s the 
defects of- nature, and even of art itfelf ; if at this time, I 
fay, we find this difference, how great muft that have 
been in the navigation of the ancients ? 

I cannot yet leave this fubjeS. The Indian veffels were 
fmall, and thofe of the Greeks and Romans, if we except 
their machines built for oftentations much lefs than ours. 
Now, the fmaller the veflel, the greater danger it encoun- 
ters from foul weather. A tempeft that would fwallow 
up a fmall veflel, would only make a large one roll. The 

more* 

• They are moflly (hallow ; hut Sicily has excellent ports. 

t I fay the province of Holland; for the ports of ZeaUnd arc dec» 
enough. 
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more One body» ra ftirpafled Hj another in btgnefg, the m6rc 
its ftwrfaee is relatively frnalL From whence, it follows, 
that in a fmall (hip there* is a 4efs. proportion^ that isya 
greater difference as to the Surface o£ the Veflel, and the 
weight or lading the can carry, than in a large one- .We 
know that it is- a pretty general pjmdice, id make the 
weight of the lading erjual to that of- half the water the 
▼effel is able to contain. Suppofe a vefli) will contain eight 
hundred tons, her lading then muft be four hundred ; and 
that of a veffel which would hold but four hundred tons 
of water, would he two hundred tons. Thus the large- 
nefs of the firft fhip will be to the weight flie carries as 8 
to 4 ; and that of the fecond as 4 to 2. Let us fuppofe 
then, that -the furface of the greater is to, the furfece 
of the fmaller as 8 to 6 ; the furface of this will be to 
her weight as 6 to 2, while the furface of the former will 
be to her weight only as 8 to 4^ Therefore, as the winds 
and waves b& only upon the f»r£ace, the large veffel will 
by her weight refill their impetuofity much more than the 
fjmalL -We fiad from hiftory, that before the difcoveary <&# 
the, marincrVcompafo, four attempts were made to fail 
round the coail of Africa.- The Phoenicians *fent. by * N&> 
oho, and Eudoxue f flying from the wrath of Ptolemy- Law 
thyrns, fct /out from the Red Sea, and fucceeded; Safcafc 
pes t feiit by Xerxes, and Hanno by the ^Carthaginians, let 
^dtfcomthe Pillars 6f Hercuies, and failed in the at- 
tempt. •< - .^ ■' ^ . ^ • - - ; 

-The capital point in firrronnding Africa was, to difeorer 
und double thexapeof Good Hope. Thofe who fet out 
from; the Red Sea found this cape nearer by half, than it 
VrauU have been in letting out from the Mediterranean. 
The {hare from the Red Sea* is not fo (hallow, as that from 
the Cape || to Hercules' Pillars. The difcoVery of the 
Gape by Heircuks' pilfers was. owing to the invention of 
the compafs* which, permitted them to leave the coaft of 
Africa, and to launch out § into the vaft ocean, in order t# 
—..,-. . fail 

*- He' vtw&cStctii* vf conquering it, Herodotut % lib, 4, 

t Pliny, lib. ii. cap. 67. Pomponius Mela, lib. iii. cap, 9* 

\ Herodotus in Melpomene. 

\ Add to this what i (hall fay in chip. 8. of this book, on the nariga- 
tion of Hanno, - * - ' 

§ In the months of O&ober, November, December, and January, the 
wiad in the Atlantic Ocean is found to b W N«uth-Eaft ; our (hips there* 

< . f#rc 



4ttltowttrd^'A©«lflahd«ffitw Helena, wtowstads ifat eoaft 
of'lkafil. ' ■ It wad 'therefore very paffibte for then**!!* faft 
from thi±'R«dSe*:ai¥tjo-ttoe {Mediterraweart, tow* not to t fee 
oiit from the Mediccrmn^an toretuffn by the Red Sea 1 . 

/Thusv witbeait making' this grand circuit, *ft«r which 
they could bardiy twe hipe ta return,; it wustrioil natural 
to trade to dale eaftiof Africa by the Red Sea, arid tft the 
weftem crafts by Hercules 9 Pillars. * » 
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0P&4 CorittAercebf the Gre*k§,and that of Egfpt^aftdP'thc Gdnqueft of 

/« « .17/ ■■'' ' » • . .Alexander.. * - * *• .. . ■■ it. 

The firft Greeks "were all. pirates* Minos, wfeoierijoyect 
theempire ef the fea, was only more fuocefsfa]* perhaps* 
than others in' piracy ; for his -maritime dotrrimou ^extend* 
ad bo farther than round' his own tfie; But when the* 
Greets became a great people, the Athenians obtained tht> 
real dominion of die fe*y becaufe this trading and' ti&o* 
nans nation ga/ve laws to the potent monarch^ of that 
time; and bumbled the maritime powers tof Syri4,,of <thtf 
ifle of Cyprus, and Phoenicia* • »t t ^ ? 

-fiat this Athenian lord&ip of the fern defervcaoob i\m 
more particularly mentioned, " Athens," fays Xenopttq«r»fv 
V rules the fea; but as the country of i Attica is joined to 
f the continent, it is ravaged by enemies, while the* A/the* 
H niatis.are engaged in diftant expeditions*' TiifcirdftadierW 
" faflier their' lands to be deftroyed, and feonreithcir rtcahhr 
" by fending k to feme ifland. ' The populate, who ate 
u aot poffeffed of lands, have no uueafifrefs* <Buj& if the 
" Athenians inhabited an ifland* andyrbefidea this, enjoyed? 
u the empire of the fea, they would* aslong as *hey were* 
** poffeffed of thefe advantages, be able to annoy others, 
" and at the fame time be out of all danger of being an- 
** noyed." One would imagine that Xenophoa was fpeak? 
ing of England. 

The 

fore either croft the line, and, to avoid the wind which is there generally at' 
eaft, tfrty direct their tourfe to the fouth ; or elfe they enter into the 
Torrid Zone, in thofe placet where the wind is at weft. 
• • The king of Perfru f On the Athenian republic 
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The Athenians-, a people whofe heads were filled with 
ambitious projefts ; the Athenians, who augmented their 
jealoufy, inftead of encreaimg their influence ; who were 
more attentive to extend their maritime power than enjoj 
it ; whofe political government was fuch that the common 
people diftributed the public revenues among themfelves, 
while the rich were in a ftate of oppreffion ; the Atheni- 
ans, I fayt did not carry on fo extenfive a commerce as 
might be expected from the produce of their mines, from 
the multitude of their flaves, from the number of their 
feamen, from their influence over the cities of Greece, 
and above all, from the excellent inftitutions of Solon,. 
Their trade was almoft wholly confined to Greece, and to 
the Euxine fea; from whence they drew their fubfiftence. 

Corinth feparated two feas, and opened And {hut the Pe- 
loponnefus ; It was the key of Greece, and a city, in fine, 
of the greateft importance, at a- time when the people of 
Greece were a world, -and the cities of Greece nations. 
Its trade was very extenfive, having a port to receive the 
merchandifes 6f Afia ; and another thofe of Italy : For the 
great difficulties which attended the doubling cape Malea, 
where the * meeting of oppofite winds caufes (hipwrecks, 
induced every one to go to Corinth, and they could even 
convey their veflels over land from one fea to the other. 
Never was there a city, in which the works of art were 
carried to fo high a degree of perfection. But here re- 
ligion finimed the corruption, which their opulence began. 
They erected a temple to Venus, in which more than a 
thoufand courtefans were confecrated to that deity ; from 
this feminary came the greateft part of thofe celebrate^ 
beauties, whofe hiftofy Athenams has prefumed to com- 
mit to writing. 

Four great events happened in the reign of Alexander,' 
which entirely changed the face of commerce ; the taking 
of Tyre, the conqueft of Egypt, that likewife of the In-* 
dies, and the difcovery of the fea which lies fouth of that 
country. The Greeks of Egypt found themfelves in an' 
excellent fituation for carrying on a prodigious commerce j 
they were matters of the ports of the Red Sea ; Tyre, 
the rival of all the trading nations, was no more ; they 
jrcre sot cpnftrained by the ancient f fuperftitions of the 

country; 

f Sec Strabo, lib, 8. f Which i»fpircd an averfion for ftrangcr^ 
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country ; and Egypt wv become the centre of the uni* 

verfe. 

The empire of Perfia extended to the Indus *. Darius* 
long before Alexander, had fent f fome veffels which fail- 
ed down this river, and paffed eyen into the Red Sea. 
rlow then were the Greek*, the firft who traded to the In- 
dies by the fouth I had not the Perfians done this before ? 
Did they make uo advantage of feas which were fo 
near them ; of the very feas that wafhed their coafts ? A.- 
lexander, it is true, conquered the Indies ; but was it ne* 
ceffary for him to conquer a country, in order to trade 
with it ? This is what I {hall now examine. 

Ariana %* which extended from the Perfian gulf as far as 
the Indus, and from the South fea to the mountains of Pa- 
fopamifus, depended indeed in fome meafure on the em- 
pire of Perfia : But in the fouthern part it was barren, 
fcorched, rude, and uncultivated. Tradition || relates, that 
the armies of Semiramis and Cyrus perifhed in thefe de- 
ferts ; and Alexander, who caufed his fleet to follow him, 
Could not avoid lofing in this place a great part of his ar- 
my. The Perfians left the whole coaft to the Icthyophsu 
gi J, the Oritae, and other barbarous nations. Befides, 
the Perfians were no \ great failors, and their very reli- 
gion debarred them from entertaining any fuch notion as 
that of a maritime commerce. The voyage undertaken 
by Darius 9 direction upon the Indus, and the Indian fea, 
proceeded rather from the capricioulhefs of a prince vainly 
ambitious of {hewing his power, than from any fettled re- 
gular projeS. It was attended with no cemfequence, ei- 
ther to the advantage of commerce, or of navigation. They 
emerged from their ignorance, only to plunge into it a- 
gain. 

Befides, it was a received opinion ^f before the expedi- 
tion of Alexander, that the fouthern .parts of India were 

unin- 

* Strabo, lib. if* f Herodotus in Melpomene. 

fc Strabo, lib. 15. || Strabo, lib. 15, ' 

§ Pliny, lib. vi. cap. 4^. Strabo, lib. 16. 

\ They failed not upon the the river, left they ftould defile the elements. 
Hyde's religion of the Perfians. Even to this day they have no maritime 
•ammercr . Thofe who take to the fea arc traatea by them as Athiefts. 
1 Strabo, lib. 15. 
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*nitd»bitableA 'This proceeded from k tradltiote fiift 
f Semiramis had brought back from thence ' Only twenty 
Haen, and Gyro* but (even. ,,I1fJ u> 

- Alexander entered by the u6rth : Hid dengn ifraV td rnsfrcti 
towards the eaft : But ftavitfg found ft parte* the* fctxtfi 
full of great nations, cities, and rive?*, hd'atttetftjneti ttf 
conquer h% and fucceeded. '* "' ' ' ••••■'' 

-. He then formed the defign of uniting the 1 Mies to the 
weftern nations by a maritime' commerce, as be 1 had* al- 
ready waited them by the colonies he hatf eftabKflie'd bV 

land. ........ vht • r 

He ordered a licet to be built* on the ttydafjpes; arid theti 
fell down that river* entered the Indus,' and Tailed eveti to 
ite mouth. The fleet followed the coaft from the Indus 
along the banks of the country af theOrltt*; dPthi' IctJryb- 
phagi, of Carmania and Perfia. He built cities, and Ttfould' 
not fiaffer the- Icthyophagi tb J live'on'fnli, Iteing denrotai 
of having the borders of die fea inhabited fey civilised na- 
tions. Qneficrttu^ aad Nearchtfs •wrote* $ a journal* of tfiii 
voyage^ wliich> was performed in ten 'months* THey'arl* 
rived -at Safa,» vtfhere they foutid Alexander, *vho gave' ah 
et^rtautmeAt to his whole army. He had left the fleet 
at Patalfcjj, to. go thither by land j^ '' * ; '" f 

.r^Phis «>pijincb^ hadfofanded AleaGandria^with ft view 6f fev 
curing'his conqtied ofilEgypt ; this was a key reopen* it 
iii the -very place where the kings his ^f predeceffours had' 
a r kiay tG flu*fc k^-bnd he had not the leaft thought of a 
comi&e?cty of which the difcovery of the Indian fea could'* 
akwae 'give him the idea. ' " " 

, TKe kmgs of Syria left the commerce of the fou th to thdfe ' 
of -Egypt* and attached rhemfelves only to the nbrtherh' 
trade,. which was carried on >y meanfc of the Oxns ^ttid 1, 
the Gafpian fea. They then imagined that this fea fras 
i , .... i« *pa£t 
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• Herodotus (ifl Melpomene) fays, that Darios conquered the Indies ';, 
this mull be.ttfiderftood only to mean Ariana ; and evei» {his hfra* oo&f rfn. 
ideal conque ft., f Strabo, lib. 15. ':. j 

% Pliny, Sook vi. chap. 23. || Ibid. . 

§ A city in the ifl imi of Patalena, at the mouth of the Indus. 

J Alexandria was founded on a flat fliore, called Rhacoti*, wber*,'fir 
ancient times, the kings had kept a garrifon, to prevent all ftrangert, and, 
more particularly the Greeks, from entering, the country. Pliny, lib* v. caf 
*Q*Straio,lil>. 17. 
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pant of the * n^rthex* &c*aa*. Sekucus rfnd Antiochus 
applied^ themfdves'to.m.ake4ifcoveH*s in it, with a parti- 
cular attention ; and with this view they fro u red it with 
$heir fleets f. That par t - which Sekucus 1 furTfejed, was 
called the Sdeucidian €ea ; that which Antifochus difcovcr- 
ed T received the name of the fea of Antiochns. Attentive 
to the projects they might have formed of attacking Eu-* 
rope from; hence on the 'back of Gaul and Germany, they 
neglefted the feas on the fouth ; whether it was that the 
Ptolemies, by means of their fleets on the Red Sea, were 
already become the matters of it ; or that they had dif- 
caverid an invincible averfion in the Petri an s againft en- 
gaging in maritime affairs; or, in fine, that the general 
fubnaiflion of all the people in the fouth, left no room for 
them -to flatter themfelves with the hopes of further con- 
quers. , • ' 

I am furprifed, I confefs, at the obftinacy with which the 
ancients believed that the Cafpian fea was a part of the 
ocean. The expeditions of Alexander, of the kings of Syria, 
of the Parthiana, and the Romans, could not make them 
change their Jentiments ; notwhhftanding thefe nations de- 
fcribed the Oafpian lea with a wonderful exa&nefs : But 
men are generally fo tenacious bf their errours, that they ac- 
quiefee to truth a» late as poffible. When only the fouth 
of this fea. was known, it was at firft taken for the octf&ri ; 
in proportion as they advanced along the banks of the nor- 
thern coaft, inftead bf imagining it a great lake, they ftlll be- 
lieved it fc> be the ocean, that here made a fort of a bay ; 
when they had almoft finifhed its circuit, and had quite- 
furveyed the northern coaft, though their eyes were then 
opened, yet tjley fliut them once more ; and took the mouth 
ofthe Volga for a (trait .or a prolongation of the ocean. 

The land army ef Alexander had been on the eaft only 
as far as the Hyphafis, which is the laft of thofe rivers 
that fall into the Indus r Thus the firft trade which the 
Greeks, carried on to the Indies was confined to a very 
fmall part of the country. Seleucus Nicator penetrated 
as far as the Ganges £, and by that means difcovered the 
fea. into which thk river falls, that is to fay, the bay of 

Bengah 

• Pliny, lib. ii. cap. 67. 

t Pliny, lib. vi. cap. 12. and Strabc. Hi. ii. pag. 507. 

\ Pliny, lib. vi. cap, 17. * 
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Bengal. The moderns difcover countries by voyages at 
fea ; the ancients difcovered feas by conqucfts at land. 

Strabo *, notwithstanding the teftimony of Appollodorus, 
feems to doubt whether the Grecian f kings of Ba&ria 
proceeded farther than Seleucus and Alexander. I am apt 
to think they went no farther to the eaft, and that they 
did not pafs the Ganges : but they went farther towards 
the fouth ; They difcovered % Siger, and the ports in the 
Guzarat and Malabar, which gave rife to the navigation I 
am going to mention. 

. Pliny || informs us, that the navigation of the Indies 
was fucceffively carried on by three different ways. At 
firft they failed from the cape of Siagre, to the ifland of 
Patalena, which is at the mouth of the Indus. This we 
find was the courfe that Alexander's fleet fleered to the In* 
dies. They took afterwards § a fliorter and more certain 
courfe, by failing from the fame cape or promontory to 
Siget : This can be no other but the kingdom of Si* 
ger, mentioned by Strabo ^f, and difcovered by the Gre- 
cian kiftgs of Baclria. Pliny, by faying that this way 
was fhorter than the other, can mean only that the voyage 
was made in lefs time ; For as Siger was difcovered by the 
kings of Ba&ria, it muft have been farther than the Indus : 
By this paflage they nruift therefore have avoided the wind* 
ing of certain coafts, and taken advantage of- particular 
winds. The merchants at laft took a, third way; they 
failed to Canes, or Ocelis, ports fituated at the entrance or 
the Red Sea ; from whence, by a weft wind, they arrived at 
Muziris, the firft ftaple town of the Indies, and from 
thence to the other ports. 

Here we fee, that inftead of failing to the mouth of the 
Red Sea as far as Siagre by coaiting Arabia Felix to the 
north-eaft, they fleered dire&ly from weft to eaft, from one 
fide to the other, by means of the trade-winds, whofe re- 
gular Courfe they difcovered by failing in tfeefe latitudes. 
The ancients never loft fight of the coafts, but when they 
took advantage. of thefe winds, which were to them a kind 
of compafs. 

Pliny 

* Lib. 15. f The Macedonians -of Badria, India, and Ariama 

having fcparated themfclves from Syria, formed a great (late. 
4 Apollonius Adrumatinis in Strabo, lib. ii. 
y Lib. vi. cap. 23. § Phny> lib. vi. cap. 13. 

f Lib. xi. Sigcrtidis regnum. 
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Pliny * fays, that they fet fail for the Indies in the mid- 
die of fuxnmer, and returned towards the end of December, 
or the beginning of January. This is entirely comform- 
able to our naval journals. In that part of the Indian fea 
which is between the peninfula of Africa, and that on this 
fide the Ganges, there are two monfoons ; the firft, dur- 
ing which the winds blow from weft to taft, begins in the 
month of Auguft' or September ; and the? fecond, during 
which the wind is in the eaft, begins in January. Thus- 
we fet fail from Africa for Malabar, at the feafon* of the 
year that Ptolemy's fleet ufed to fet out from thence ; and 
we return too at the fame time as they. 

Alexander's fleet was feven months in failing from Pata- 
la to Sufa. It fet out in the month of July, that is, at a 
feafon when no Ihip dares now put to fea to return from 
the Indies. Between thefe two- monfoons there is an in- 
terval of time, during which the winds vary ; when a 
north wind, meeting with the common winds, raifes, eQ>e- 
cially near the coafts, the moft terrible tempefts. Thefe 
continue during the months of June, July, and Auguft. 
Alexander's fleet therefore fetting fail from Patala in the 
month of July, mull have been expofed to many ftorms, 
and the voyage mull have been long, becaufe they failed 
againft the trade-wind. 

Pliny fays that they fet out for the Indies at the end of 
femmer ; thus they fpent the time proper for taking ad* 
vantage of the trade-wind, in their paflage from Alexan* 
dria to the Red Sea. 

' Obferve here, I pray, how navigation has by little and 
little arrived at perfection. Darius' fleet was two years 
and a half f in falling down the Indus, and going to the 
Red Sea. Afterwards the fleet of Alexander J, descending 
the Indus, arrived at Sufa in ten months, having failed 
three months on the Indus, and feven on the Indian fea : 
at lad the paflage from the coaft of Malabar to the Red 
Sea was made in forty days ||. 

Strabo §, who accounts for their ignorance of the countries 
between the Hypanis and the Ganges, fays, that there were 
very few of thofe who failed from Egypt to the Indies, 

Vol. II. C that 

* I Ah. vu cap. i%. 

t Herodotus in Melpomene. \ Pliny, lib. vi. cap. a-3- 

|| Ibid. § Lib. i£. 
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that eyer, ptpptifed fa for as* tb» Ganges- ' Their flcdsv m 
£$3, never went t;hitbct : they failed wkk fct#: w$ftt*» 
trade- winds from the w>utfv of, the R*d Sea. to tbo eoafi of 
MaUbar, They caft anghpr in the ports along diat .coaft, 
84x4 never, atten&pted $oge* round the penutf^a on tbi* fide 
the Ganges fey Cape Compriu. aft! the coaft of Confr- 
mandel. Tfae plan <rf navigation .laid down by the kings 
pf Egypt ati4 tfco Roman3 was, m fa owt and jretivn the 
fame year *. .,-...* 

Thus it is demonftrable, that the commerce of the 
Greeks and Romans to the Indies was much lefs extenfive 
than ours. We know immenfe countries which to them 
were entirely unknown ; we traffic with all the Indian na- 
tions; we even manage their trade, and in our bottoms 
carry on their commence. f 

But this commerce of the ancients was carried on with 
far greater facility than ours. And if ^h/e t moderns veft 
to trade only r to the coaft of Guzarat and Ma^ajp^r, andt 
without feeking for the fouthern ifles ? were .Satisfied with 
what thefe iflanders. brought them, they would certainly 
prefer tjie way .pf Egypt to that of She Came of £rood 
Hopef. Strabo. informs us> t that they .trade^.thus with 
tlje people of Taprobane*. ... . , . . 

I fliall firiifh this chapter with a refle&ion. ■ Ptqlem^r 
the % geographer extends the eaftern part of knp^yn Afri- 
ca to CapePraffum, and Arrian || bounds it. by Cape RajH 
turn. Our belt maps place Cape PrajTum. at Moffambi- 

Sue, in 14 degrees and a half foutli latitude, and Cape 
Laptum, at about ten degrees of the, fame latitude., But 
as the country extending from the kingdom of Alan.(* 
kingdom that indeed produces no merchandise) tecoroefr 
richer in proportion. as it ftretches towards. $befoutn t . as 
far as the country of Sofrla, where lies the ffiurce. p£ 
riches ; it appears at firft view.afton.ifhing, that they ijiould 
have thus retrogaded towards the nc/rth, iuftead of advaii-. 
cing to the fouth. 

In proportion as their knowledge increafed, navigation 
and trade deferted the coaft of Africa fpr that of India.; A 
rich and eafy commerce made them neglect one lefs lucra- 
tive, and more full of difficulties. The eaftern coaft tof 

\ .. 'Afrfca 

* Pliny, lib. vi. cap. %$. f Lib. 1$. f Lib. iv. cap. 7. and lib. viL 
{] See tbe periple of the Ethrcan fea. 
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AfHta was lrfs known than in the? tltn* of Soldnion ; and 
tkotogh Ptolemy f peaks of Cape Ptaffom, it is rathe* as of 
a> place that had been formerly kno-#n, thin of one known 
at that time^ Art iam * bound* the knowri country at Cape 
Kaptufflt becaafe at that time they Trent no farther; And 
though f Marcian of Heradea extends it to Cape Praffum, 
his authority if of no weight : for he htmfelf confbfie? f f 
that he copies from Artemidorus, arid Artemidorus frottr 
Ptolemy. 



CHAP. VIII. 

Of Carthage and Marfeillea. 



Ca*ti!ag£ increafed her power by her riches, and after- 
Wards he* riches by her poweir. Being miftrefs of the 
coafts of Africa, which are waflied by the Mediterranean, 
file extended herfelf along the ocean. Haniio, by order of 
the ferfate of Carthage, diftributed thirty thoufand Cartha-* 
gxnianS from Hercules* Pillars, as far as Cerne. Thig 
place, fye fays, is as far from Hercules 9 Pillars, as the lat- 
ter from Carthage. This fituation is extremely remarkf 
able'. It lets us fee that Hanno limited his fettlemeiits to 
the 15th degree of north latitude, that is, to two or three 
degrees foutti df the Canaries. 

Hanno being at Cerne, undertook another voyage, with 
a. view of making further difcoveries towards the "jfbuth. 
He took but little notice; of the continent.' He followed 
the coaft for twenty fix days, when he was obliged to re- 
turn for want of provifions. The Carthaginians, it feems, 
made no ufe of this fec6nd enterprife. ' Scylax |J fays* 
that the fea is not J navigable beyond Cerne, becaufe 
it is fhaHow, full of mud and fea weeds : And, in fad, 

C 2 there 

* Ptolemy an j Arrian were neatly contemporaries. . 

t Hw work i* to be found in a collection or the fmall pieces of the Gre« 
«an geographer*' prfntad at Oxford in 1696. wR 1. p. 10. 
. I {Jrec^Gsa^pay. x,a, 

ty See his Periplus, under the article of Carthage. 

5 See Herodotu* in Melpomene on the obftacto which Satafpci enconnt* 
«re4 ..,.»■" ,< 
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there are many of thefe in thofe * latitudes. The Cartha- 
ginian merchants mentioned by Scylax might find obftacles, 
-which Hanno, who had fixty veffels of fifty oars each, had 
fucmouuted. Difficulties are at molt but relative ; befides, 
we ought not to confound an enterprife, in which bravery 
and resolution mufl: be exerted, with things that require 
xu> extraordinary conduct* 

The relation of Hanno's voyage is a fine fragment of 
antiquity. It was written by the .very man that perform- 
ed it. His recital is not mingled with oftentation. Great 
commanders write their actions with fimplicity ; becaufe 
they receive more glory from fafts than from words. The 
ityle is agreeable to the fubjeft : he deals not in the mar- 
vellous. All he fays of the climate, of the foil, the beha- 
viour, the manners of the inhabitants, correfpond with 
what is every day feen on this coaft of Africa j one would 
imagine it the journal of a modern failor. 

He obferved from his fleet, that in the day-time there' 
was a prodigious filence on the continent, that in the night 
he heard the found of various mufical inftruments, and 
that fires might then be every where feen, fome larger 
than others. Our relations are conformable to this; it 
has been difcovered, that in the day the favages retire in- 
ta the fcrefts to avoid the beat, of the fun, that they light 
up. great fires in. the night to difperfe the beafts of prey* 
and. that they, are paffionately fbndofmufic and dancing. 

The fame writer defcribes • a volcano with all the phe- 
nomena of Vefuvius ; and relates, that he took two hairy 
women, who chofe to die rather than follow the Cartha- 
ginians, and whole, ikins he carried to Carthage. Thia 
has been found not void of probability. 

This narration is fo much the more valuable as it is a 
monument of Punic antiquity ; and from hence alone it 
has been regarded as fabulous. For the Romans retained 
their hatred to the Carthaginians, even after they had de- 
ft royed them. ,But it was victory alone that decided whe- 
ther we ought to fay, tb$ Pumc or the Roman faith* 

Some 

* See the charts and Narrations in the firft volume of voyager that con • 
tributcd to the eftablifliroent of an Haft-India company, part z. pag. 201. 
This weed covers the fturface of thefea in fuch a manner, that it cam fcarccly 
he perceived, and vcflcU can only pals through it with a ftiff gale. 
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Some moderns * have imbibed thtfe prejudice*. What 
is become, fay they, of the cities defcribed by Hanno, of 
which even in Pliny's time there remained no veftiges ? 
But it would have been a wonder indeed, if any fuch ve- 
ftiges had remained. Was it at Corinth or Athens that 
Hanno built on thefe coafts ? He left Carthaginian fami« 
lies in fuch places as were moil commodious for trade, and 
fecured them as well as his hurry could permit againft 
lavages and wild beafts. The calamities of the Cartha- 
ginians put a period to the navigation of Africa ; thefe fa- 
milies mtift neceffarily then either periih or become fava»- 
ges. Betides, were the ruins of thefe cities even ft ill in 
being, who is it that would venture into the woods and 
marfhes to make the difcovery ? We find however, in Scy- 
lax and Polybius, that the Carthaginians had confiderable 
fetderoents on thefe coafts. "Thefe are the veftiges of the 
cities of Hanno ; there are no other, from the fame reafon 
that there are no other of Carthage itfelf. 

The Carthaginians were in the high road to wealth ; and 
had they gone fo far as four degrees of north latitude, and 
fifteen of longitude, they would have difebvered the gold 
co aft. They would then have had a trade of much great- 
er importance, than that which is carried oji at prefent on 
that coaft, at a time when America feems to have drgraded 
the riches of all other countries. They would there have 
found treafures, of which they could never have been de- 
prived by the Romans* 

Very furprifing things have been faid of the riches of 
Spain. If we may believe Ariftotle +, the Phoenicians, 
who arrived at Tarteffus, found fo much filver there, that 
their fhips could not hold it all ; and that they made of 
this metal their meaneft utenfils. The Carthaginians, ac- 
cording to Diodorus J, found fo much gold and filver in 
the Pyren»an mountains, that they adorned the anchors of 
their fhips with it. But no foundation can be built on 
fuch popular reports. Let us therefore examine into the 
fafts themfelves. 

We find in a fragment of Polybius cited by Strabo |J> 

that the filver mines at the fource of the river Baetis, in 

• which forty thoufand men were employed, produced to 

C 3 the 

* Mr. Dodwel. Sec his difiertations on Haimo't Periplu9~ 

f Of wonderful thingt. \ Lib. 6. Jj Lib. 3. 
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die Romans twenty-five thouiand drachmae a-dstj, that is ? 
about fiye millions of livres a-year, at fifty livres to ih& 
mark. The mountains that contained thefe mines 'were 
called the *JUver ^fountains i which mows they were the 
Pptofi of thofe timep. At prefent the mines of Hanover 
. do not employ a fourth part of the workmen, and ^et they 
yield more. But as the Romans had not many copper 
fPfwea, and faut few of filver j and as the Greeks knew 
none but the Attic mines, which were of little value, they 
might WjCll be aftoniihed at their abundance. ' 
. In *he war. that broke out for the fucceffion of Spain, a 
man cal)e4 the Marquis of Rhodes, of whom it was ikfci 
that he was ruined in golden mines, and enriched itt hdE- 
pitalp f f propofed to the court of France to open the Pyres, 
naean mines* He alleged the example of the Tyrians, the 
Carthaginians, and the Romans. He was permitted to 
fcarch, but fought in vain; he flill alleged, and found no- 
thing, ."'.../'■. 

The Carthaginians being matters of the gold and filver 
trade, were willing to be fo of the lead and pewter. Thefe 
•metals were carried by land from the ports of Gaul upon 
the ocean, to thofe of the Mediterranean. The Carthagi- 
nians were defirous of receiving them at the firft hand' ; 
they feat Himflco % to make a || fettlement in the ifles 
caljed Caffiterides, which are imagined to be thofe of Soil* 

v-- ... 

Thefe voyages from Baetica into England have made 
fome perfons imagine that the Carthaginians knew the 
cpmpafs ; but it is very certain, that they followed the 
caafts. There needs no other proof than Himilco^ be- 
ing four months in failing from the mouth of the Baetis to 
England : beiides the famous piece of hiftory of the Car- 
thaginian J pilot, who, being followed by a Roman veflel, 
Tan 'aground that he might not ^f fliow her the way to 

England, 

* Mons argentarins. 

f He had fame mare in their management. 

i It appears from Pliny, that thii Himilco was fent at the fame" time 
with Hanno ; as in the time #f Aeathocles, there was an Han no and an 
Himilco, both chiefs of the Carthaginians. Mr. Dodwell conjectures, 
that thefe were the fame ; more efpeciajly, as the republic was thtfo in its. 
flourifhing ftate. See his differtation pn Han no's Periplus. 

H See Feftus Avienus. 

§ Strabo, lib. 3. towards the end. 

\ He wu reward d by the fenatc of Carthage* 



England, plainly intimites that,thofe veffels were very 
uear the JWe, w^en they Fell in with each' other. 
^ T^e ancients alight have performed voyages, tfralfwouWi 
inate one imagine they had. the compafs, though they'had 
not* If a pilot was far from land, and during his voyage had 
fuph fcrene weather, that in the night tie' could always fee 
a polar ftar, and in the day the riling arid fetting of the ftin, 
it is pertain, he might regulate his courfe as well as r 'we do 
now by tie carnpafs : but this mull be a fortuitous tfafe 1 , 
and not a regular method to navigation. 
t We fee in, the treaty which put an end to the firft Punic 
war, t^at. Carthage, was principally attentive to preferve 
tbciewpire of the, fea, and Rome that of the land. Han- 
W-*> lAhi^Bjegociation with the Romans, declared that they 
fbouldnot beJfuiFered even to wafli their hands in the fea of 
Sicily; they were not permitted to fail beyond the pro- 
montorimn pulchrum ; they were forbid to trade in Sicily f 9 
Sardinia, and Africa ; except at Carthage : an exception 
that le,ts U3 fee, there wa$ no defign to favour them in their 
trade with that city, 

- In .eady times there had been very great wars between 
Caxthage and Marseilles J on the fubjed of nfinng. After 
the peace they entered jointly into the economical cbm- 
merce. Marfeillcs at length grew jealous^ efpccially as be- 
ing equal to her rival in indunry, fhe was become inferior 
to her in power. This is the motive of her great fidelity 
to the> Romans, The war between the latter and the Car- 
.thagioians in Spain, was a fource of riches to Marfeilles, 
which was now become their magazine. The rum of' Car- 
thage and Corinth flill increafed the glory of MarftfJIIes ; 
and W* it not been for the civil wars, in which this repub- 
lic ought on no account to have engaged, ftie would have 
been happy under the prote&ion of the Romans, who had 
not the leall jealoufy of her commerce, ' ' ' 

J ! CHAP. 

• Frienfhemius' fupplement tp Livy, depad. 44* l»b 6. 

+ In the parts fubjed: to the Carthaginians. • - . - > 

f Carthagioicnfium quoque excrcitus, cum, bellum captis pifcatQrnm na- 

vibutortuai efie^ fope fudenintpaccxn^ue vi<5fcU dfcderuht. Jtifh. #3. 43. 

e *fS. 
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CHAP. IX. 

Of the Genius of the Romans a* to maritime Affair:. 

The Romans laid no ftrefs on anything but their J and-, 
forces, who were disciplined to Hand always firm, to fight 
on one fpot, and .there bravely to die* They could not 
like the practice of feamen, who firft offer to fight, then fly, 
then return, constantly avoid danger, often make ufe &£ 
ftratagems, and feldom of force. This was not fuitable td 
the genius of the * Greeks, much lefs to that of the 
Romans. 

They deftined therefore to the fea only thofe citizens 
who were not f coniiderable enough to have a place in 
their legions. Their marines were commonly freed-men. 

At this time, we have neither the fame efieem for land* 
forces, nor the fame contempt for thofe of the fea. In the 
firft, % art is decreafed ; in the |] fecond, it is augmented : 
now things are generally efteemed in proportion to the 
degree of ability requifite to difcharge them. 



C H A P. X. 

Of the Genius of the Romans with Refpcct to Commerce. 

The Romans were never diftinguifhed by a jealoufy for 
trade. They attacked Carthage as a rival, not as a trad- 
ing nation. They favoured trading cities, though they 
were not fubjeft to them. Thus they increafed the power 
of Marseilles by the ceffion of a large territory. They 
were vaftly afraid of barbarians ; but had not the leaft ap- 
prehenfion from a trading people. Their genius, their glo- 
ry, 

* As Plato has obferved, lib. iv. of laws, 
f Polybius, lib. iv. 

\ See the confiderations on the caufes of the rife and dedenfion of the 
Roman grandeur. |) Ibid. 
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ry, their military education, and the very form of their go* 
veroment, eftranged them from commerce, 

In the city they were employed about war, elections, 
factions, and law-fuits ; in the country, about agriculture ; 
and, as for the provinces, a fevere and tyrannical govern- 
ment was incompatible with commerce. 

But this political conftitaition was not more oppofite to 
trade, than their law of nations. " The people," " fays * 
Pomponius the civilian," with whom we have neither 
" friendship nor hofpitaltty, nor alliance, are not our ene- 
" mies ; however, if any thing belonging to us fall into 
" their hands, they are the proprietors of it ; freemen be- 
" come their flaves ; and they are upon the fame terms 
11 wkh refpecl: to us." 

Their civil law was not lefs oppreffive. The- law of 
Conftantine, after having ftigmatized as baftards the chil- 
dren of -perfons of a mean rank, who had been married to 
thofe of a foperiour ftation, confounds women who keep 
af (hop for vending merchandises, with flaves, with women 
who keep taverns, with aftreffes, with the daughters of 
thofe who keep public ftews, or who had been condemned 
to fight in the .amphitheatre : this had its original in the 
ancient inftitutions of the Romans. 

I am not ignorant that men prepoffefled with thefe two 
ideas, that commerce is of the greateft fervice to a date, and 
that the Romans had the beft regulated government in the 
world, have believed tjiat they greatly honoured and en- 
couraged commerce ; but the truth is, they feldom troub- 
led their heads about it. 



CHAP. XL 

Of the Commerce ef the Romans with the Barbarians. 

The Romans having erected Europe, Afia, and Africa, 
into one vaft empire ; the weaknefs of the people and the 
tyranny of their laws united all the parts of this immenfa 
body. The Roman policy was then to avoid all commu- 
nication 

• Leg. 5. ff. de captivis. 

f Que mercimoniis publice przfuit. Leg, 5. ccd, dt natural* tiberis* 
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^e»rof oarrykngjo them thwart of qongtferiag, ma4« them 
nuogfed the art of enriching thcrafelvea. They made laws 
to hinder all commerce with barbarians* *«.£et optnody," 
faiil * Vateas and Gratia*,. 4il fa*d wine, oil, qr otl*er. li- 
u quora to the barbarians, though it be only for thepa to 
«* tufte. Let no one early gold to them t'% adds Gratis 
Valantinianj and Tbeodofius; " rathes, if they l*a,ve 
• anj*, let our fttbjefis deprive them of it by ftratagem,'? 
The exportation J of iron was prohibited oa pain of death. 
/ Domitian, a prince of great timidity, ordered the || vines 
is Gaul to be pulled up.; from a fear, no doubt, left their 
wine? flwmld draw thither the barbarians. Probus and 
Julian, who had no fuch fears, gave orders for their being 
planted again. 

Iamftnfible, that upon the declenfion of . the .Roman 
empire, .the barbarians obliged the Romans to eftabliih 
ffatpla* towns, $*. and to trade with them. But even this is 
a. proof that the minds of the Romaas were averfe to com* 
■rewje.' 



CHAP. XII. 

Of the Commerce of the Romans with Arabia and the Indict. 

Tfl£*rade tt> Arabia Felix, and that to the Indies, were 
the two branches, and almoft the only ones of their foreign 
commerce. The Arabs were formerly what they are at 
this day, equally addicted to trade and robbery. Their 
hnmenfe deferts on the one hand, and the riches which 
ilrangers went thither in fearch of, produced thefe two 
effects. Thefe riches the Arabs found in their feas and 
fbrefts ; and as they fold much and purchafed little, 'they 

drew 

'• Ut£. ad barbaricum cod. quae res exportari non debeant. 

f Leg. a. cod. de commerce, et mercator. 

\ Leg. 2. que res exptrtari non debeant y and Procopius, war of the Perfians, 
book I. 

K See the chronicles of Eufebius and Cedienus. 

§ See the confideratione on the caufbs of the rife and declenfion of the 
Roman grandeur. 
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drew to *therii(felve9 the gold and fitor of th« Romans* 
The Etiropeaas trade with them ftitt in the -fame maimer; 
the caravan* of Aleppo, and the -royal veflel of Ssel, ««u 
ry thither immenfe funis f. **• -■ 

Their commerce to the' Indie* wt» very oan&krahfe* 
Strabo J had been informed in Egypt, that they employed 
in this navigation one hundred' and twenty v«flelsr this 
commerce was carried on entirely with bullion. They 
feat thither annually fifty millions of fefteflces. Pliny |f 
fays, that the merchandifes brought from thence were fold 
at Rome at cent, per cent, profit. Hefpeaks, I believe, 
tod generally ; if this trade had been fo vaflly profitable, 
every body would have been willing to engage ' in it, and 
then it would be at an end. 

It will admit of a queftion, whether the trade.to Arabia 
and the Indies was of any advantage to die Romans ? 
They were obliged to export their bullion thither, though" 
they had not, like us, the refouTce of America; which 
fupplies what we fend away. I am perfuadcd that one 
of the reafoqs of their increafing the value of their fpeci* 
by eftablifhing bafe coin, was the fcarcity of filver, owing 
to the continual exportation of it to the Indies: and 
though tho commodities of this country were fold at 
Rome at the rate of cent, per cent, this profit of the Ro- 
mans, being obtained from the Romans themfelves, could 
not enrich the empire. 

It may be alleged, on the other hand, that this com- 
merce increased the Roman navigation, and .of courfe 
their power ; that new merchandifes augmented their in- 
land trade, gave encouragement to the arts, and employ- 
ment to the induftrious ; that the number of fubje&s mul- 
tiplied in proportion to the new means of fnpport; that, 
this new commerce was productive of luxury, which I 
have proved to be as favourable to a monarchical govern- 
ment, as fatal to a commonwealth j that this eftablifli- 
roent was of the fame date as the fall of their republic ; 
that the luxury of Rome was become neceffary i and that 

; it 

• Pliny, lib. 6. cap. a8. 

+ The caravans of Aleppo and Suez carry thither annually to the value 
of about two millions of livres, and as much more clandestinely ; the roy- 
al veflel of Suez carries thither alfo two millions. * 

\ Lib. 2. pag. 8i. of the edition printed 1587. 

I Lib. 6. cap. 23. 
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it wes extremely proper, that a city which hadaccunuikt- 
*d all the wealth of the univerfe fliould refund it by its 
iuarory. 

We fhall fay but one word .on their inland trade. Its 
.principal branch was the corn brought to Rome for the 
•fubfiftence of the people : but this was rather a political 
affair than a point of commerce. On this account the • 
bailors were favoured with fome privileges * f becaufe the 
ifafety of the empire depended on their vigilance. 



CHAP. XIII, 

Of Commerce after the Deftrudi^n of the Weftern Empire* 

Commerce was yet more undervalued after the invafioa 
of the Roman empire. The barbarous nations at firft re- 
garded it only as an opportunity for robbery ; and wheii 
they had fubdued the Romans, they honoured it no more 
than agriculture, and the other profeffions of a conquer- 
ed people. 

Soon was the commerce of Europe almoft entirely loft. 
The nobility, who had every where the dire&ion of af- 
fairs, were in no pain about it. 

The laws of the f Vifigotbs permitted private people 
to occupy half the beds of great rivers, provided the other 
half remained free for nets and boats. There muft have 
been very little trade in countries conquered by thefe bar- 
barians. 

In thofe times were eftablilhed the ridiculous rights of 
efcheatage and fliipwrecks. Thefe men thought, that 
ilrangers not being united to them by any civil law, they 
owed them on the one hand no kind of juftice, and on the 
other no fort of pity. 

In the narrow bounds which nature had originally pre- 
scribed to the people of the north, all were ftrangers to 
them ; and in their poverty they regarded all only as con- 
tributing to their riches. Being eftabliihed, before their 
conquefts, on the coafts of a fea of very little breadth/and 

full 

• * Suet, in Claudio. leg. 7, cod. Theodof. de naTiculariis. 
f Lib. 8. Tit. 4. § 9. 
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full of rocks, from thcfe very rocks they drew their fub- 
fiftence. 

But the Romans, who made lawrfbr alt the univerfe, 
had eftablifhed the molt * . humane ones with regard to 
flupwrecks. They fuppreffed the rapine of thofe who in- 
habited the coafts j and what was mpre Hill, the raps- 
eioufhefs of their treafurers f. 



CHAP. XIV. 

A particular Regulation. 



* he law J of the Vifigeths made however one regulation 1 
in favour of commerce. It ordained that foreign mer- - 
chants fhould be judged, in the difference's that arofe amongft 
themf elves, by the laws and by judges of their own na- 
tion. This was founded on an eftablilhed cuftom among' 
all thefe mixed people, that every man fhould live under 
his own law : A cuftom of which I ftiall fpeak more at 
luge in another place. 



CHAP. XV. 

Of Commerce after the Decay of the Roman Power in the Eafl. 

*HE Mahometans appeared, conquered, extended, and 
difperfed themfelves. Egypt had particular fovereigns ; 
thefe carried on the commerce of India, and being, poffeffed 
°f the merchandifes of this country, drew to themfelves 
the riches of all other nations. The Sultans of .Egypt 
were the moft powerful princes of thofe times. Hiftory 
informs us with what a conftant and well-regulated force 
they Hopped the ardour, the fire, and the impetuoftty of 
the crufades. 

CHAP. 

* Toto titulo ff. de incend. ruin«et naufrug. et cod naufragiis. et kg, 3. 
«. ad leg. Cornel de ficanis 
t Leg. 1. cod. de naufragiiv f Lib. a, tit. 3. § 2. 
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How Cemraexc* broke through t *be JkrifwUiii, of tf«ro>? f , 

Aristotle's philofophy being parried to the wieft, gkak 
ed the fubtile geniufes, who were the virtuojft of tto& 
times of ignorance. The fchooltnen were infatuated, with 
it, and derived from h$nce * thei* doAriue upon, leading 
upon intereft \ this they confounded with uftira and con- 
demned. Hence commerce, which was the pfo&ftonon* 
ly of fnjean perfons, became that of knaves : for; whynpycy 
a thing, is forbidden, which nature permits, or nf$eiuty r xe-. 
quires, it is only making thofe whQ do, **. di&pneC ' , . 

..Cpnitnejce. wps, transferred to. a natjoucpyere^ iflith 
infamy *,and was foon ranked with tfte : inpft fbaineful 
ufury, r with , mpnopolies, with the leyying,.of fubfidies, 
and with all the diuioneft means of Requiring wealth, 

, 7Xk*. Jews f, enrichqd by their exaftions, we*e pillaged 
by the tyranny of princes* which pleafedindsed, but did 
not eafe the people. 

What paffed in England may ferve to^give u*s an idea of 
what was done in other countries. King % John having 
iinprifbned tjie - Jews, in order to obtain their wealth ; 
there were few who hatf.not at.leaft pne Qf their eyes pluck- 
ed out. Thus, did that king influence his court of juftice. 
A certain Jew who had a tooth pulled out every day ibr 
feveq days fucceffi vely, gave ten thoufand marks of .filyer. 
for the eighth,' Henry ,111. extorted from Aaron a Jew, 
at York, fourteen thoufand marks of filver, asd ten tho*- 
fend for the queen. In thofe times they did by violence, 
wn^t is now done in Poland with forae femblance of mo* 
deration. As princes could not dive into the purfes of 
their fubje&s, becaufe of their privileges, they put the 
Jews to the torture, who we?e not confidered aa citizen*.- 

, \ • i ; '" .■ : ■ ■■ At 

■*^ See Ariftots polit. lib. T k cap. 0-. and io, 

f See m Marca Hifpanfca th« conftltutlons of Arragon in the years • 
rfa& and 1 35 3 ; and in Bruffel, the agreement in the year !2o6, betweea 
$e King, the43ouiMfcfs of Cftsmpagne; and Gay of Danipicrre. • 
4 Stowe'* furvey c£ London, book 3. pag. 54. 
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At laft a ctiftom was introduced of confifcating the ef- 
fe&s of thofe Jews who embraced Chriftianity. This 
ridiculous cuftom - is -kao w » onl y by the * law, which 
fupprefied it. The moil vain and trifling reafons were 
given in juftification bf tfiattptdbbeAing : it was alleged, 
that it was proper to try them, in order to be certain that 
they had ewtif ely fliook off the flavery trf the devil. But 
it is evident, that this confiscation was a fpecies of tfce 
right of f amortifation,' to rebbnipenfe the pripce, prthe 
lords, for the "taxes levied on the Jews,. wMch ceafed 
on their embracing Chriftianity. Jn thofe times, men, 
Kke lands, wefV regarded as property. I cannot help re- 
marking bytKe' '^ay, howtliis nation has been fported 
with from one age tp another : at ope time, their efledte 
werb cpnfifcated, wheti they were willing to become ChriC- 
txknd ; anicT at 1 another* if they refufed to turn Chriftiaris, 
they were ordered to be burnt. ' '"' I '" .'-"'. 

In tfie trieah tmife, c&mmerpe Was feen to afifc frbm ^he 
bofom df Vexation and' ©efpair. The' TeWs, ' proscribed 
by turns from every country, fotmd out tne way df living 
their eiffefls. - By this means /they rendered their ret'rejttfc 
forever fixed ; 'for fho* prince's might have been- willing 
to get rid of their perfons, yet they did not chafe to gfct 
rid of their money. '' ' ', 

The * Jews invented letters of exchange ";' commerce* 
by this 'means, became capable of eludfyig violence, and 
of maintaining every where its ground ; therfcheft mer- 
chant having none but invifible efft&Sj which he could 
convey imperceptibly, where-ever he pleafed. 

The tteoldgians Were obliged fco limit their 3 principles : 
wrd Commerce, which they had before conriefted by main 
force* With kriavcry, re-entered, if I may fo expreffs my- 
fen^ ' the 1>olbm of Prbbity. ',"'/' 

Thus We owe to the {peculations of the fchoblmen *ll 
the misfbrtimes ' which accompanied the deftru&ion of 
commerce ; and to the avarice of priticesi tne ejfiblifh- 

* '* •• ' ■ •» ,j '*-■'' . ' ''• '* merit 

• *Thte e/l5A Rafted at Barill'e, Aj)ril 4- 139a. 

f,In France the Jews, were Haves in mortmain, and the Lords their 
fucceflburs. Mr. Bruffel mentions an agreement made in the year I ao6, 
between the king and Thibaut count of Champagne, by which it was* a- 
grecd, that the Jews of theone fhould not lend in the land of the other; 

4 It is known, that under Philip Auguftus, 'and Philip the Long,tht 
Jews, who were chafed from France, took rcf&gfe id l>oootear<ry, and-ctaf; 
there they gave to foreign merchants and travellers, fecret letters, drawn 
upon thofe to whom they had inputted their effe&s in France, which were 

accepted. 
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ment of a pVa&fc$ which puts, it in fonre mearurt out of 
their power. ' 

' From this time, it became ttecefliry/that princes doiild 
govern with more prudence, thari. they themfelves could 
erer have imagine^: For great exertions of authority 
were, in the event, found to be impolitic ; and from ex- 
perience it is masifeft, that nothing but the goodnefi and 
lenity of a government can make it flourish. 

We begin to be cured of Machiavelifm, and: recover 
from it every day. More moderation is become neceflary 
in the councils of princes. What would- formerly have 
been called a mafter-ftroke in politics, would be now,' in- 
dependent of the honour it' might occafiori, the gfeateft 
imprudence, 

, Happy is it for men that they ate in a fituation, in 
which, though their paffions prompt them to be wicked, 
it is however for their intereft to be humane and virtuous. 
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Ttfft'friiWtety df two new Wfarlcb, afcd in what Marnier Europe U afec- 
' •' ' . tfdby it. ^ T \ ' 

Tp. compaft opened, if I ^may fo exprefs inyfelf,' the 
univerfe. Alia and Africa 'were found, of which only 
fame borders were .known ; and America, of which we 
knew nothing, ' * 1 

The Portuguefe, failing on the Atlantic oe«ah\ <fifcoiM*rl 
e$ the molt fouthern point of Africa y they fawavatt 
jfeaj, which, carried them to the Eaft-Tndies., Their date 
gersupon this fea, tbedifeovery of Mozambique, Melihd&i 
an4 Calicut, have been fung by Camoens, whofe pd£ms 
y^kje us feel fopiethihg of the charms of the Odyfley,- and' 
ll^om^iiifence. of the. ^Eneid. x '..'*"'' 

Tne Venetians had hitherto Carried on the trade of tfie'In- 
$££ ^njugh, tljie. Tur&ifh dominions, and r purffced'it ?a 
$}>e ; >jnjiw. *p£ opprcfllons and' $Ifcour^gements.' By the 
^ifepvpry^of the Cape of Gooc( Hope, and thbfe whitfi 
^eje^made fome time after,, Italy was ntflbn^ef th ( £ Cen- 
tre of the trading world ; ItTwas, if I may be permitted 

-'*<, r».*'js < A .. . .1 . tt..* ».» the 
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the expreffion, only a corner of the univerfe, and is fo (till. 
The commerce, even of the Levant depending now on 1 
that of the great trading nations to both the Indies, Italjr 
can be no'more than an acceflbry. 

The Portuguefe traded to the Indies in right of con- 
queft. The * conftraining laws, which the Dutch at 
prefent impofe on the commerce of the little Indian prin- 
ces, had been eftablifhed before by the Portuguefe. 

The fortune of the houfe of Auftria was prodigious. 
Charles V. fucceeded to the poffeffion of Burgundy, Caf- 
tille f and Arragon ; he arrived afterwards at the Imperial 
dignitj ; and, to procure him a new kind of grandeur, 
the univerfe extended itfelf, and there was feen a new 
world paying him obeifance. 

Chriftopher Columbus difcovered America ; and though 
Spain fent thither only a force fo fraall that the leaft 
prince in Europe could have fent the fame, yet it fubdu- 
e& two vaft empires, and other great ftates. 

While the Spaniards difcovered and conquered the weft, 
the Portuguefe puflied their conquefts and difcoveries in 
the eaft, Thefe two nations met each other ; they had 
recourfe to Pope Alexander VI. who made the celebrat- 
ed line of partition, and adjudged the great proccfs. 

But the other nations of Europe would not fuffer diem 
quietly to enjoy their {hares. The Dutch chafed the Por- 
tuguefe from almoft all their fettlements in the Eaft-In- 
dies ; and feveral other nations plauted colonies in Axneri« 

The Spaniards considered thefe new-difcovered coun* 
tries, a* the fubjeft of conqueft ; while others, more re- 
fined in their views, found them to be the proper fubje&f 
of commerce, and upon this principle directed their pro* 
ceedings. Hence feveral nations have conducted them* 
felves with fo much wifdom, that they have given a kind 
of fovereignty to companies of merchants, who governing 
thefe far diftant countries only with a view to trade, havt 
made a great acceflbry power, without embarraffing the 
principal ft ate. 

The colonies they have formed, are under a kind of 
dependence, of which there is fcarcely an inftance in all 
the colonies of the ancients > whether we confider them a* 

Vol. II. D holding 

? 9* tfce r«iati«Q of Fr, PintrJ, part ii, chip, r J, 
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holding of the ftate kfelf, or of feme trading company 
, eflabliiJH if\ tfte flat*, 

i , Tnedefign of thefe qojooies is, to trade on more advan- 
tageous conditions, than could otherwife be done with 
Xhe , neighbouring people, with- whom all advantages 
are. reciprocal. It- has been cftablifhed, that the * 
metropolis y or mother-country, alone fhaU trade in the 
.colonies, and that from, very good reafon ; Recaufe the 
defign of the fettlement was the extenfion of commerce, 
xiaithe foundation of a qity, or of a new empire* m.*. 

# Thus, it is dill a fundamental law of Europe, that tall 
"commerce, with a foreign colony (hall be regarded ss a 
n^ere monopoly, pu aihable by the laws of the country ; 
and in this cafe we are not to be directed by the laws and 
precedents of the * ancients, which are not at all appli- 
cable. » •...»•.-. 

It is Ukewife acknowledged, that a commerce eftabiifl*- 
ed between trie mother-countries does not include, a per>- 
jniffioo to trade in the colonies ; for thefe always contypue 
in a ftate of prohibition. 

. The (^advantage of a colony that lofes the liberty of 
commerce, is vifibly compensated by the protection of tjie 
jnother-cquntry, who defends it by her arms, or fuppoxts 
it by Jjper.lawSf 

t From hence follows a third law of Europe, that whe* 
a, foreign qommerce with a colony is prohibited, it ij> not 
lawful to trade in thofe feas 9 except in fuch cafes, as are 
excepted by treaty. . * 

. Natioaf who are with refpefl: to the whole univcri* 
wh^t individuals are in a {late, like thefe, are governed 
by the law o£ nature, and by particular laws of $heii> 
owj* ,ma}yng t One nation may refign to another fhe 
fea, as well as the land. The Carthaginians forbade f 
t^e Roxqans tQ fqil beyond certain limits, as the Greeks 
had obliged t^e king of PerGa to keep as far diftant fron> 
tj^e fea-coaff t,as a horfe could gallop, 

j, The greaf , diftance of our colonies is not an inconvenir 
e^ce *hat affects their fafety j for if the mother-coujitTy t . 

. :W 

'* >Chf4 ft the language of the ancient*, is the ftate whi h founded the 
colony. 

9 Except the Carthaginians, as we fee by the treaty which put an emd 
to the firft Punic war. f Polyblus, lib. 3. , 

I The king of Perfia obliged himlelf by treaty, «ot to fail with any yef- 
fel of war beyond the Cyaaean rocks, and the CJielidonian ifles, Flvtmtik 
in the lift of Cimfti, 
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on whom they depend for their defence, is far diftant;* : rfo 
lefg diftant are thofe nations by whom they may be afraid 
of being conquered; " ' ■''• : 

Beiides, this diftance is the cauft that thofe who arfe 
eftablifhed there, eatttiot conform to 'the manner of living 
in a dimate fo different from their own ; they are obliged 
therefore to draw from the mother-count ly all the con- 
veniences of life. The * Carthaginians, to render tire 
Sardinians and Corficans mare dependent, forbade their 
planting, fowing, or doing any thing of the like kind 1 un- 
der pam of death ; fb that they fupplied them withnecef- 
faries from Africa. The Europeans have compaflkd the 
fame thing, without having recourfe td fuch fevere laws. 
Our colonies in the Caribbee iflands are under an admin- 
able regulation in this refpeft ; the fubjecl: of their com- 
merce is what we neither have, nor can produce ; and 
they want what is the fubjeft of ours. 

A confequence of the difcovery of America was the 
connecting Afia and Africa with Europe; it fuxnifhed 
materials for a trade with that vaft part of Afia; known 
by tbename of sthe Eaft- Indies. Silver; that metal fo ufe- 
fal as the medium of commerce, became now as a merchant 
dife ; the bafis, of the greateft commerce in the world'. 
In fine, ^he navigation to Africa became neceflary, in 
order to furnifli us with men to labour in the mines, and 
to cultivate the lands of America. ' ■' 

Europe is arrived to fo high a degree of power, l that 
nothing in h'iftory can be compared to it. Whether we 
confider the immenfity of its expences, the grandeur df its 
engagements, the number of its troops, and the regular 5 
payment even of thofethat are leaft ferviceable, and which 
are kept only for oftentatiori. 

Father Du Halde fays f» tnat the interiouf trade of 
China is much greater than that of all Europe* Thatr 
might be, if our foreign trade did not augment our inland' 
commerce. Europe carries an the trade and navigation 
of the other three parts of the world ; a* France, England,- 
and Holland, do nearly that of Europe. 

Da CHAP, 

*> Ariftofle 6ti wondethil things, lifi/vlu. idet. v ' * ll ' ,n \ 
\ Tome II. pag. 17©. 
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Of the Riches which Spain drew from America. 

It Europe * has derived fo many advantages frpro 1&* 
American trade, it feems natural to imagine* that f$pai$ 
jnuft have derived much greater. She drew .from tfie 
newly 'difcovered world fo prodigious a quaoity of go!4 
an3 ujver, that all we had before could not be compared 
to it. . 

But (what one could never have expefted) tbis gresfc 
kingdom was every where baffled by its misforunei, 
Philip. II. who fuccceded Charles V. was obliged tq 
make the celebrated bankruptcy known to all the world, 
There never was a prince who fullered more from fhe 
murmurs, the infolcnce, anc* the revolt of troops conftant? 
ly ill paid. 

From this time the monarchy of Spain has been incefs 
^njtly declining. , This has been owing to an interiour 
and phy4cal defed in the nature of thefe riches, which 
£en£er^ them; vain ; a defect which increafea every day. 
u Gol<| and fil y^r. are either a 6#itioua, or a reprefentativr 
wealthy The.r^prefentative figns of wealth are extremely 
durable, and, in tljieir own nature, but little fubjefi to de« 
cay. ^ Bnt the. snore they are multiplied, the. more theje 
lojfe their value, feecaufe the fewer are the things wftlck 
they reprefent. » • 

. ; Ths 5paniar4s, after the eonquaft of Mexico and Petu t 
l^ian^ned their natural riches, i n purfoit of a reprefch* 
tatiw w$aU£ .which daily degraded itfejf. Gold arid; 
£i}yer were jbxtrcmejy fcarce in Europe; jtnd Spain b«V 
f gniirjg all of, a £u44*n rajftrefe of a prodigious quality ofi 
l^efe n^etals, T conceived tropes to which .flic never be&r£ 
afpired* The wealth (he found is the conquered cbuB* 
P*$h g^B* a * by**** did not hpwevor equal that <of thcife 
jnines. Th? Indians concealed part of them ; and be&des* 
^efc &®$P. Whfl m*4$ nfcoftor u& pt gojbj and^iber. thai* 
■'..-,'/. '•- '<* 

• t t Z&*9 ha* been already fltrwjUn a fmall treatife, written by the author, 
jhput twenty years ago; which has ieen almoft entirely inw^ra^^jfl 
the prefent work, i- .*•-•« -i . 



to give magnificence to the temples of their gods, and to 
the palaces of their kings, fought not for it with an avarice 
like ours* In mortj.jtfeey bad ,opt the... jCecret of drawing 
thefe metals from every mine;. but only from thofe in 
which the reparation might be inade with fire ; they were 
ftrangers to the manner of making ufe of mercury, and 
perhaps to mercury itfelf* ♦ • " 

However, it was not long before the fpecie of Europe 
was doubled ; this appeared from the price of commodities* 
which every where was doubled. . • - • 

1 The Spaniards raked into the niine3, fcooped out moun- 
tains bivfent-ed -machines to draw out water, to break the* 
owaod fepatate it ; and, as they {ported with the Eves ot 
the Indians, they forced them to labour without mercy* 
As the *)pecie of Europe foon doubled, the profit of Spain 
dfminiihed in the fame proportion, and they had everjf 
year but the fame quantity of a metal which was became* 
by om half lefs precious. r 

In double the time the fpecie ftitt doubled, and the" 
ptofit ftill dimraiihed another half. 

It diminiihcd even more than half : Let us fee in what 
manner. 

To eitraA the gold from the mines,- to give it the 
fleqtirftte preparations, and to import it inta Europe, mil ft 
be attended with fome certain expence; I willfiippofe thii 
to be as i to 64. When the fpecie was one* double^, and 
oonfequetitly became by one half kffs precious, the efpeticfc 
was as * to 64. Thus the galleons which brouignt to 
Spain - the fame quantity of gold, brought a tiling which 
really w$*of fefs value by one half, fchoagh the expencei 
attending it had been one half higher* - ' * 

: ilt wte §nt*coed doubling and doubling, we* ra$lFfift<J(iri 
this pcogreffioiv the caufe <*f the impotency of tne'weattta 
ofSpaiku • It t$ aboat two huodfed years fintle^tliey TiaVti 
begun Jtocwbrk their Indian mines/ I- fuppoofe the' "(|uantU 
tjjp of fpecie^at present ia the trading Werid isto'tHat besi 
we AeTdife»veiy,>^f the Ii*fres f ai $v tetiy i\±b^t is; it 
has. bmav .doubted Ave times * In- two hundred 1 years' ttxori 
the. fameiquaatity wilt 'betfr> that before" tfre 1 diftibvery/ 
as^bisito* qne v that- 1 i« r it Will be dbtibfec? : bnce fttdre*! 
Now,f*tiiptefaitv €fty *-qutiifete of ore yiHt&lta&l Ave* 
«Bd fix ounces of gold j and when it yields only two, tho 

-..:....• • i > « I> 3^ *' ' * ^Mi 
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qm*$ w&tiVQa, no more from it than his. expences* In 
two hundred years* if it yields only four, .this, too wall 
yoLy defray his. charges* There .will then be, but little 
profit to be drawn from. the gold mines.. The fame rca* 
foiling- will hold good of filver, except that the working, 
qf tb# filver mines is a little more advantageous than thofe 
of gold, • ■ 

- JJut* if mines ibpuld be difcovered fo fruitful as to give 
a much greater profit, the more fruitful they will be, fk& 
fkjQfies the profit will ceafe. 

,r TfcqPortuguefe in Brafil have found mines of gold fp 
rich, that they mud neceffarily very foon make a*confidcr«». 
able {diminution in the profits of thofe of Spain, as well 
ae in .their own. , .- - 

. I; have* frequently heard people deplore the blindnafs 
of the court of France, who repulfed Chriftopher Colusa* 
bus, when he made the propofal of difcovering the Indies* 
Indeed they did, though perhaps without defign, <an aflt 
of the greateft wifdom. Spain has behaved like the fopUOp, 
king* who defired that every think he touched might b$: 
converted into gold, and who was obliged to beg of the 
gods to put an end to. his mifery. 

The companies and banks eftabliihed in many nations, 
hare put a finiihing Aiftke to the lowering of geld and .fil- 
vcti asa.figaor representation of riches ; for by new fictions 
they have multiplied in fucha manner the figns of wealth, 
that gold and iUver, having this omce only in part, are be* 
cqboc lefs precious. * i 

-The public credit Xerves inftead of mines, and diminiibv 
es the profit which the Spaniards draw from theirs, 

.Tame k is, that the Dutch trade to the Eaft Indies has 
iricneafed, in fome meafure, the value of the SpaniiL mej> 
chabdife j'jfifc, as tthey carry bullion, and give it in ex- 
change/for the merchandises of the eaft, they eafe the Spa* 
niatrdsjof part of a commodity, which m Europe abounds , 
toomnchi >(•..'• '/ 

And this trade, which may indirectly be regarded .$t 
that of Spain, is as advantageous to that nation, as to thofe 
who are directly employed in carrying it on. 

Fr&ri 'what has been faid, We may form a judgment of 
the lad order of the council of Spain, which prohibits the 
the making ufe of gold and filver in gildings and other 

fuper- 
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fuperfluities : A decree a* ridiculous tfs it'wouldbtf fo* th& 
ftates oFHolland to prohibit the consumption fcf /pices.' •"•' 

My reaforiing does hot hold good' ugarAit $11 tairfetf? 
thole of Germany and Hungary," which produce little tfitite 
than the experice of working them, are extreme ly ufefub' 
They are found in the prineipaMlate ^ they errifploy m'ary* 
thoufand men, who there coniume their fuperfluous eonP 
rtodities y and they are properly a ftu»huf«6turfe of 'the 
country. • • • . ' * * '«; - ■ •..■'■«.•■! . 

The mines of Germany and Hungary promote thecal- 
tare of land-; the working of thofe or Mexico and 'Hi u 
deftroys^ti f , "'i -' f •'» 

The Indies and Spain are two powers under *thd>frrnfe 
mailer ; but the Indies are the principal, while Sjbaftf vf 
only an acceffoiy. It is in vairi for politics to atteffljptito 
bring ba'ck the principal to the acceflbry ; the Indies will 
always" draw Spain to themfelves. r « • . r • 

Of the merchandife* to the value of about fifty millions- 
of Kvres annually fent to the Indies, Spain fbrnHhe$ dn- 
ly two millions and a half ? The Indies' trade fortftfty mil- 
lions, the^ Spaniards for two and a half. ' ' '*" •■•./!' 

That muft be a bad kind of richts which depend$ on ac* 
cid'ent, and nqt on the mduftry of a nation*' on 'the num- 
ber of its inhabitants, and on the cultivation of its «lanxts. 
The king of Spain, who receives great fumB from his cuf*' 
tomhoufe at Cadiz, is in this refpeel: only a rich itidi^idth- 
al in a ftate extremely poor. Every thing pafiet betwe*« 
ftrangers and himfelf, while his fubjecls have fear cely aray 
Hiare in it : This commerce is independent both of the 
good and bad fortune of his kingdom. '' F 

Were fame provinces of Caftille able' to gifre him % fcm 
equaftb that of the cuftomhoufe of * artist fciipov l Woimd 
bfc much' greater : His riches would be the .effeci of .thai 
wealth of the country : Thefe provinces would animate 
all the bthers, and they would be ttlu.p ev if. 0.4 .upabie.* 
of fupporting their refpe&ive charges : Inftead of * great 
treafury, he would have a great people* ' 

' •* ©4 ■ • .'■ .CHAP. 
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A Problem. 

•MCis not for mt tp decide the queftion, 1 Whether if Spath 
&C;i*ot herfelf able to carrj on the trade of Che Indies it 
mould not be better to leave it open to fhrange*s ? I will 
only faj, that it is for her advantage to load thi& wn*- 
j»ejice .with as few obftaeles a3 politics w*tt- permit. 
Whe» the merchaodifes which feveral nations fend *©*«fce 
Jndifcs.arc verj^dear, the inhabitants of that country give 
m great deal of their commodities, which ate gold and 
fihrer, for very little of thofe of foreigners : The contrary 
of this happens when they are at a low price*. It wonfel 
perhaps be of ufe, that tbefe nations (hoald undetfell 
each other,, that by this means the merchandise carried to 
the Indies. might be always cheap. Tbefe are principled 
vrhkhi deferve to be examined, without Separating theft 
jbowever from other confiderations ; the fafety of the- Indies, 
fbct advantages of one only cuftomhoufe*. the danger of 
making great alterations, and the fbrefeen' incq^eteeflfces* 
which are often lefs dangerous than thofe which cannot be 
forefeen. 
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' ', The &«ajbn of the tJfc of Money* . 

FW&H& *fce have jfc** merchandifes, as. &yages^ m$r 
aflioAg ctvtftseo! nations, tftof* Vho have only two or three 
$«oios t trade by exchange. Th«s the caravans of Moors 



who go to Tomboftou, in the heart of Africa, have no 
need of money, for they exchange their fait for gold. The 
Moor puts his fehinrarlteiap; and the Negro his duft in 
another ; if there is- no* goJo/ tnoygh, the Moor takes 
awaj fome of his fait, or the Negro adds more gold, till 
both parties are agreed. ■ - \ 

But when a nation traffics with a great variety of mer<- 
A^adifes* money .becomes. weefcflStty y beca«fe a mttol, 
.4a&lyjcafrkd from place to place, fatfes* tibe gwat t*p*tio4$ 
whicfr people would be obliged to be aty if'tfoey always 
pfioeeeded by exchange* >/- ; a 

Ml naflaoas having reciprocal wants, it-frequwrtly-faajp. 
pqnatW oac is defirous of a large qoantity>of the «her*s 
mefchandifo, when .-the, latter will have; very: Htddtlf 
th^irp, though with refpeflt to another i nation tUe t eafB ift 
dmftty oppofite. But < when nations have money; aoA 
ptocefd by buying and felling, thofewho tafcemiil trio**, 
chajidjfes, pay the balance in fpecie. And there i» thi$ 
4iifew©e, -that, in the cafe of bayitig^ the trade carried 
wus in, proportion to the wants of the nariont that has thfc 
gF&feft. demands ; whiHl in bartering, the* trade is only 
aec£r4i%g , to the wants of the nation, wtofe defrrantte art 
tfce- j*w$ft» without which thie laft Would be 4Xadter*l* 
impa&biUt^ of balancing its accounts* 
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Of the Nature *f Money* ,.. . p , 

Mo* et is a fign which represents the value of all me*- 
dfti&rfifes. Metal is ta*ken' for this fign as being durable \ 
betaufe kconfumes but little by ufe 5 and becaufe, with* 
out being deftroyed, it is capable of many divifions. A. 
precious metal has been chofen as a fign, as being moft. 
portable. A metal is molt pr6per for a common meafur£» 
becaufe it cfui be eafiljr reduced p> $#• fam« fenrf*r§{ 
SVfcjy hate, fi^es ujoa if^^a^cuj^.^fp-tflfeni) tytta 

•.Jhefalt made trie of for this purpose in Abyffiaia hastUftdefcft, 
w it >• eattturaally wafting away* ~ 
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etid* 'that <he<foMh may efcrrefyorid With the ftindard and 
the weight, *rtdithtotboth may be known by infpeffion 
otilyV 1 «• »'■■ • •' * . ' ■ 

The i Athenians, not having the tife df metals, made ufe 
of oxen *, and the Romans of ftieep : But one ox is not 
tfcefataeas another ox, in the manner that one £iece*of 
mttaitoay be tlte feme as another. 

^ -<A6 fpttie is the fign of the value of merchandlfe*; paper 
i**he>(fgti of the value of fpeeie; and tvhen it b of die 
right fort, icreprefents this value in fach a manner, 'that, 
as to the effe&s produced by it, there is ndt' the leal! 1 olf- 
fe&ftice, • . i -.'? t ,. 

lithe fame manner, as money is thefign andfepreftif- 
tacrve<6f a thing, every thing is a -fign and i*eprefetttaHiyte 
of money; and the ilate is in a profperous condition, "whehi 
on the one hand, money perfeftly reprefents all thingfe; 
and, da the other, all • things perfectly reprefent Wdney*, 
and are reciprocally the figns of each other ; that is, they 
have f uch a relative' value, that we may have the 1 dne as 
foot* ad we have the other. This never happens' in any 
ofbeP thari'ft'ttioderate governement, nor does itfcltfays 
happen ttoere :»■ For example, if the laws favour the 1 dSmon- 
eft debtor, his efFe&s are no longer a reprefentSftive' or 
fi£n<>tftttoH6y. With regard to a defpotic government, 
it 'tfrduld be a prodigy, did things there reprefent tfheir 
fign. Tyranny and diftruft makes every one bury + hi* 
fpeeie: Things are not there then the reprefentative of 
money. 

Legiflators have fometuaea had the art, not only to 
make things, in their own nature, the reprefentative of 
fpeeie, but to convert them even into fpeeie, like the cur- 
rent coin. Caetar, when he was t a dictator, permitted 
debtors to give their lands in payment to their creditors, 
at fjje.pjcice^jthey vcre^worth befqrp the ciyil war^. 3Rfo-: 
ri^^de.red*, that.tbofe. who. defired fpeeie fljou^d^a^jt 

\.r, *,',.••;>/ ■<■/ . ■ • * ••. &W* 

*iftlri&bkii ta Alio, ttflT-di, that the ly&»s fontfA but tfciTSh *df 
cojptHgnBQoei ; ithe Greets learned it from^em; the Athenian *iinli*<* 
thp kpu-efEon of their anciqnt ox- i fcave Stop, onp q( f^e pipcer jt? t£$ , 
iitlot Pembroke** cabinet. , 

f tt ii> a* indict* rtftont it A4^er«, Tdf the°fat&«r *fk fafiElf toftlvt V 
trti»frrp concepta! « *h* c*rth- Hjjt* tf4bt kingdom ofAigut^ tyL*gh4t 

TCaBfarohthe'fcfvaWar, boolti.' ' "' " ,1 ' ' ' * *' ll l * !/ 

j| Tacitui, lib. vi. 
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from the publk trtfafury, aa4nading overithejrtlfttijclvto'* 
dou-tye . the . value, Un4$r. C*e£ar, u thc, » Iftftcfe . it$re/ . tb6< 
money which paid all debts : Under Tiberius, ten tbotiti 
fand fefterce^ in Jand became. as c^ri:e#t »ouey, , equal to 
five thoufand fefterces in .fijver. . .,-.*::**• 

The magna cfyuta of England provides agflieft itfed 
feizing the lands or revenues of a, deb ton w}ie& bisr*KwetT. 
ablepr perfonal goods are fufficient to pay, and he, .\$ wil- 
ling to give them up to his creditors : By this .mean*. all 
the goods of an Englishman reprefented mpneyw . • » 

The laws .of the Germans constituted money a fetish- 
tion for the injuries that were committed, and for the fefei 
ferjngs,, dps to guilt. But as there wa» but very tittle 
fpecie in the -country, they again confUtuted this mom^t 
to he< pai4 in goods or qhattefc,. This we find apppiat^d. 
in a Saxon law, with certain, regulations futfahje tothft. 
eaije and con venjence of the feveral ranks of people* ~ At fifit . 
f tbe law declared the value of a feu in cattle ,; thq fou Q& 
two tremifes anfwered to an ox of. twelve months, or.tp 
aa ^ with her lamb ; tfrat of three tremi&g wa^, worth . 
an ox of fixteen months. ,With &efe. Bfo^le^monej}, 
became cattle* goods, and merchandise, ;aiid ^^e^jagaia 
became m^ncy, ... M ( . )i .. 

Money ^s not only a figu.of th&gs^itjb al{b^a,6gr| ( an4 l 
representative of money, as we ftiali fee. in the chapter, #n i t 
exchange* . i ' • 



\\ ."chap, in, ..;. ". , , 4ll ; .," v 

•iJn'r-f'i. , , n *• : , « f * ; * ■. a . i k ) .rto:> ii« w 

OF ideal Money. 
j » "*_'•.,.»■ • f,. • • j.'-ZJ" o.; t«o>. -It 

T^r% Is 'both real'ihd ideal money. f ' Civ11tiea^atibris u 
gentttrfly^afee life oF ideal mt>ney, '6nl^ rj Bec^u» )J rh^" 
haVe Converted their real money into ideal. At firft their 
real money was fome uaetal of a certain weight and ft*n* 
dam 1 *: But foon diflioaefty or want medc them retrench a 
part of thti metal from every piece bf money, to t^UIcH' 
^Jvleft, *he fame name $ for example, from a livre ait a 
pound ^weight, they took half the filvep, and ftill continued 
to call it a livre ; the piece which was the twentieth part 

.of 
t The laws of the Saxons, chap. 18. 
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of t pound of filvcr, they continued to call a fou, though 
it is no more the twentieth part of this pound of Giver. 
By this means the- Itvre is *ir " i de^ Hivre; and the fou an 
ideal fou. Thus of the other {ubdivifions ; and fo far may 
this be carried, that what we call a livre, may be only, a 
fmall part of the original livre or pound, which renders it 
ftill more ideal. It may even happen, that we may have 
bo piece of money of the precife value of a livre, nor any 
pTeeeetfa&ly worth a fou : Then the livre and the fou wilt 
be purely ideal. They may give to any piece of money 
tWe denominations of as many livr^s and as many fous as 
they pleafe ; the variation may be continual ; becaufe it is 
as eafy to give another* name to a thing, as it is difficult to 
change the thing itfelf. 

'To take away the fource of this abufe, it would be an 
exceftenttewfor all countries, who are deCr6us of making 
cbrftmercfe'llbarifli, to ordain, that none but real money 
fhould be current *, and to prevent any methods from being 
ttfKttito^hderitiaeal. 1 » ' , '- 

^NbtMng Ought to be fd exfefflpt from variation, as that 
ttMeh istfMheomnfan meafare 'of all: 

Trade is in its own twhtfe^eitremely tinccrtafin :" ihdii 
is a great evil to add a new uncertainty to that which is 
founded on the naime_o£ the thing* - 



CHAP. IV." 

Of the Quantity of Gold and Silver* 

A . - -\ - • - • *»' . - -- ;.'.'• . ~> » y~'~j 

While -civilized nations are the im&refiet of the wowlo% 
gjdd %nd ifilver* whether they draw it fromiamongfctbeiJ*' 
felr.efif or. fetdx rt from the. mines, mprfbincfeaip dveFf daps 
Qft the - contrary, it dkamifhes when bari»rjou^i-i»tioi)fl* 
prevail* : We know how great was the.foarcitj^ of tbefc 
I00tais f When the Odthsand Vandais t>o thr/oue£de t an4 o« 
tbt| ottaty tUo Sat-acois ajid Tartars, isroke in likejraotf*'* 
TfjUHon the civilized world* 



\ 
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The fame Subjed continue 

The hullton drawn from the American mines, imported. 
into Europe, and from thence fent to tfce eaft, hasgreatlj> 
promoted the' navigation of the European nations ; for ilf ; 
is a merchandife which Europe receiyes in exchange from T 
America, and' which (he fends in exchange to the Iudies*. 
A prodigious quantity of gold and filvcf is therefore suf ; 
advantage, whqn we confider thefe metals as a raerchan- 
difc : But, 'tis other wife when w« confider them as a £ga> 
becaufe their abundance gives an allay to their quality as a. 
fign, which is chiefly founded on their fcarci.y. . 

Before the firft Punic war, copper was to* * filver as q6*. 
to i f; it is at prefent nearly as. 73 and a half to one. 
When the proportion fhall be as it was jEfcruiexly, filvcf 
lyill better perform it$ office as ?fign». 



CHAJP. VI. 

The Reaibn why Entered waa Icfwered ofte half, after the Conqueft of tbo 

Indies, 

^akcilasso informs us %, that in Spain, after the corj 
qgflfcaf the Indie*, Ae intcteft which was *t bmy>0-^im{ 
feU<Wiife*r 13iis waaa ucceffary confe^uence^ ' :, A.grbat3 
quantity x>f fpeoie being all of a fuddm brought f into £tu?i 
ropciimudi fewer j^erfotrs had need of money*. The^prieeO 
tfall things <incro»fedv n while tie value of raoneJy dfaiinifkad r? 
At t>napattkm'<w*6 then broken, and all the- old 4dbts w**fe 1 
fcfehacgeik' .W^iuay xeooHecV the time of the fyftein fljff 

... a»hfeit< 

' See dgiH I*. of this book. 

t StyffcniftjF a mark, or eight ounces of filver, to be worth forty-nine 
liTTtt, and copper twenty foU per pound. 
t Hiftory of the civil wars of the Spaniards in the Weft Indira. 
I In France, Mr. Law's project was called by thh name. 
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when evtry thing was at a high price except fpecie. Thofe 
that had money after the conqueft of the Indies, were o- 
bliged to lower the price or hire of their merchandife; 
that is, in other words, their intereft. 

From this time they were unable to bring intereft to Its 
ancient ftandard, becaufe die quantity of fpecie brought .to 
Europe has been annually increafing. Befides, as the pjuo- 
lie funds of fomc Hates, founded on riches procured- by 
commerce, gave but a very fmall intereft, it became n££e£» 
fary for the contracts of individuals, to be regulateo} by 
thefe. In fliort, th$ courfe of exchange having rendered 
ihe conveying of fpecie from one country to another re- 
markably eafy, money cannot he fcarce in a. ^lape where 
they may be fo readily fupplied with it, by t|)ofe who feave 
it in plenty. 



CHAP. VII. 

■ j 
How the Price of Things is fixed in the Variation of the Sign of Riches. 

Monex is the price of. merchandises or manufactures. 
But how flxall we fix this price ? or, in other words, by 
what piece of money is every thing to be represented ? 

If we compare the mafs of gold and.filver in tbe whole 
world, with the quantity of merchandise therein contained* 
it is certain, that every commodity ox merchandife in patr 
ticular, may be compared to t a certain portion of the en- 
tire mafs of gold and filver. As the total of the one is to 
the total of the other, fo part of the one will be.to part of the 
other. I^et; us fuppofe, that there is only one commodity 
or merchandife in the world, or only one to be purchafed f 
and that this is divifible like money : a part of this mer- 
chandife will aafwer to a part of the mafs of gold and fil- 
ver ; the half of the total of the one, to the, half of the tOr 
tal of the other j the fenth, the hundredth, the thoufandth 
part of the one, to the tenth, the hundredth, the thoufantftb 
part of the other. But as that which conilitutes proper- 
ty amongft mankind, is not all at once in trade ; and as 

the 
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the metals qr money, which are the fign of property, a.re 
not all in trade at tjie fame time $ the price is fixed fa tjie 
compound ratio of the total ot things with the total #f 
figns^; 'And that of the. total of things in trade with the to- 
tal of figns in trade alfo : And as the things which are not 
iA trade tp-day may be in trade to-morrow, and the ngns 
not now in trade may enter into trade at the fame time, 
the eftabliflrment of the price of things always fundamen- 
tally depends on the proportion of the total of things to 
thetotal of figns. .... 

Thus the prince or the magistrate can no more afcertam 
the value of the merchandises, than he can eftablifli by a 
decree that the relation one has to ten, is equal to that ot 
one to twenty. Julian's * lowering the price of provisions 
at Ailtioch, was the caufe of a moil terrible famine. 



CHAP. VIII. 

The fame Subject continued. 



The negroes on the coaft of Africa hare a fign of vahi* 
without money. It is a fign merely ideal, founded on the 
degree of efteem Which they fix in their minds fdr every 
merchandife, in proportion to the need they have df it. A 
certain commodity or merchandife is worth three macdu- 
tes ; another' fix macoutes, another ten macoutes ; that is> 
as if they feid fimply three, ■ fix, and ten. The price is 1 
formed' by a eomparifon of all merchandises with each o- 
then They have therefore no particular mone^; hut 
ewhtrihd'bf merehandife is taioney to the other. M 

■:Let *rt-for a moment transfer" to onrfelves this mdnner 
of valuing things, v and. join it'to ours : all the mefcJian- 
ditatoiid goods in the worH, or elfe&ll tfte? merchandifes 
ormairtife£ttres of a (late, particularly considered as fepal 
rate from all others, w^uld be-worth a' certain number 
of wrtebtttes ;' and, dmtfmg thie money of this^ffate into as 
nway»jrt:fts' a* there aW itecomes; ohe gart of this diVifibh 
•fiflttWejjr Willbethefign'ofattiacoiitei r 

* tiiftory of the church by Socratci. 
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If we fuppofe the quantity of fpecie in a ftate doubled, 
it will be neceffaty to double the fpecie in the macoote ; 
but if, in doubling the fpecie, you double alfo themacoute, 
the proportion will remain the fame as before the dabbling 

of either. 

If, fincc the difcovery of the Indies, gold and filver have 
increafed in Europe in the proportion of one to twenty, 
the provifions and merchandifes mud have been enhanced 
in proportion of one to twenty. But if, on the other 
hand, the number of merchandifes has increafed as one 
to two, it neceffarily follows, that the price of thefe mer- 
chandifes and provifions having been railed in proportion of 
one to twenty, and fallen in proportion of one to two, it 
neceflfarily follows, I fay, that the proportion is only as 
one to ten. 

The quantity of goods and merchandifes increafes by an 
augmentation of commerce, the augmentation of commerce 
by an augmentation of the fpecie, which fucceffively ar- 
rives, and by new communications, with frefii difcovered 
countries and feas, which furniih us with new commodi- 
ties and new merchandifes, 



CHAP. IX. 

Of the relativ* Scarcity of Gold and Silver. 

Besides the pofitive plenty and fcarcity of gold and filver, 
there is (till a relative abundance, and a relative fcarcity of 
one of thefe metals compared to the other. 

The avaricious hoard up their gold and filver, becaufe, 
as they do not care to fpend, they are fond of figns that 
are not fubjeft to decay. They prefer gold to filver, be* 
caufe, as they are always afraid of lofing, they can bed 
conceal that which takes up tho kail room. Gold therefore 
disappears when there is plenty of filver, becaufe every one 
has forhe to conceal ; it appears again when filver is fcarce, 
becaufe they are obliged to draw it from its confinement. 

It is then a rule, That gold is common when filver if 
faggc, stud gold is fcarce when filver is common* Tbis 
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lets us fee the difference between their- relative and their 

real abundance and fcarcit j, of - which I fhall presently 
fpeak more at large. 



CHAP. X* 

Of Exchange. 

Th£ relative abundance and fcarcity of fpecie in different 
countries forms what is called the courfe of exchange. 

Exchange is a fixing of the actual and momentary va- 
lue of money. 

Silver, as a metal, has a value like all other merchari- 
difes, and an additional value, as it is capable of becom- 
ing the figu of other merchandises. If it was no more 
than a u^ere merchandife, # would no doubt, lofe much of 
its value. 

Sdver, as money, has a value, which the prince in fome 
refpecis can fix, and in others he cannot. 

The prince eftablifhes a proportion between a quantity 
of filver as metal, and the feme quantity as money, a. He 
fixes the proportion between the feveral metals made ufe 
of as money. 3.. He eftablifhes the weight and ftandard 
of every piece of money. In fine, 4. He gives to every 
piece that ideal value, of which I have ipoken. I fhall 
call the value of money in thefe four refpe&s, its pojitive 
value* becaufe it may be fixed by law. 

The coin of every ftate has, befides this, a relative va« 
lue, as it is compared with the money of other countries* 
This> relative value is eftablifhed .by the exchange j and 
greatly depends on its pofkive value* It is fixed by the 
general ^pinion of ,the merchapts, never hy the decrees, of 
the prince ; becaufe it is fuhje& to inceffant variations, and 
depends on a thpufaad accidents,* 

* Theievcral nations, in fixing, this relative Kalue, ane 
chiefly guided by that which has the greateft quantity of 
fpecie* If the has as much fpecie 3s all -the others toge- 
ther, it is then mod proper, far fchcotfeecs to regulate theirs 
hy her ftandard; and.tfie regulation between all the. others 
wiQ pretty nearly agree with the regulations made with 
.this principal nation. 

Vol. II. E la 
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In the a&ual ftate of the univerfe, * .Holland is the na- 
tion we are fpeaking of. Let us examine the courfe of 
exchange with relation to her. 

They have in Holland a piece of money called a florin, 
worth twenty fous, or forty half- fous or gros. But to 
render our ideas as fimple as poffible, let us imagine that 
they have not any fuch piece of money in Holland as a 
florin, and that they have no other but the gros : a man 
who fliould have a thoufand florins, would have forty thou- 
fand gros ; and fo of the reft. Now the exchange with 
Holland is determined by our knowing how many gros 
every piece of monej in other countries is worth ; and as 
the French commonly reckon by a crown of three livres, 
the exchange makes it neceffary for them to know how 
many gros are contained in a crown of three livres. If 
the courfe of exchange is at fifty-four, a srown of three 
livres will be worth fifty-four gros; if it is at fixty, it 
will be worth fixty gros. If filver is fcarce in France, a 
crown of three livres will be worth more gros ; if plenti- 
ful, it will be worth lefs. 

The fcarcity or plenty, from whence refults the muta- 
bility of the courfe of exchange, is not the real, but a re- 
lative fcarcity or plenty. For example ; when France has 
greater occafions for funds in Holland, than the Dutch of 
having funds in France, fpecie is faid to be common in 
France, and fcarce in Holland ; and vice verfa* 

Let us fuppofe that the courfe of exchange with Holland 
is at fifty -four. Tf France and Holland, compofed only one 
citv, they would aft as we do when we give change for a 
crown : The Frenchman would take three livres out of 
his pocket, and the Dutchman fifty-four gros from his. 
But as there is fome diftance between Paris and Amfter- 
dam, it is neceffary that he who for my crown of three 
livres, gives me fiftv-four gros which he has in Holland, 
fliould give me a bill of exchange for fifty-four gros pay- 
able in Holland. The fifty four gros is not the thing ia 
queftion ; but a bill for that ftim. Thus, in order to judge 
of the f fcarcity or plenty of fpecie, we muft know if 

there 

•f The Dutch regulate the exchange for aim of! aH Europe, by a kind of 
determination amongft themfelves, in a manner moft agreeable to their 
own intereftg. 

• There U much fpecie : n a place, when there is more fpecie than pa* 
per; there it but little, when there it more paper than fpecie. 
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there are in France more bills of fifty-four gros drawn 
upon Holland, than there are crowns drawn upon France. 
If there are more bills from Holland than ther,e arc from 
France, fpecie is fcarce in France, and common in Holland ; 
it then becomes heceflary that the exchange fljould rife, 
and that they give for my crown more than fifty .our 
gros ; otherwife I will not part with it, and vice verfa. 

Thus the various turns in the courfe of exchange form 
an account of debtor and creditor, which muft be frequent- 
ly fettled ; and which the ftate in debt can no more dif- 
charge by exchange, than an individual can pay a debt by 
giving change for a piece of filver. 

We will fuppofe that there are but three ftates in the 
world, France, Spain, and Holland ; that feveral individu- 
als in Spain are indebted to France to the value of one 
hundred thoufand * marks of filver ; and that feveral indi- 
viduals of France owe in Spain one hundred and ten thou- 
fand marks : now, if fome circumflance both in Spain and 
France mould caufe each fuddenly to withdraw his fpecie, 
what will then be the courfe of exchange ? Thefe two 
nations will reciprocally acquit each other of an hundred 
thoufand marks ; but France will ftill owe ten thoufand 
marks in Spain, and the Spaniards will ftill have bills up- 
on France to the value of ten thoufand marks ; while 
France will have none at all upon Spain. 

But if Holland was in a contrary fituation with refpect 
to France, and in order to balance the account muft pay 
her ten thoufand marks, the French would have two ways 
of paying the Spaniards ; either by giving their creditors 
in Spain bills for ten thoufand marks, upon their debtors 
in Holland, or elfe by fending fpecie to the value of ten 
thoufand marks to Spain. 

From hence it follows, that when a ftate has occafion to 
remit a fum of money into another country, it is indiffer- 
ent in the nature of the thing, whether fpecie be conveyed 
thither, or they take bills of exchange. The advantage or 
difadvantage of thefe two methods folely depends on actual 
circumftances. We muft inquire which will yield molt 
gros in Holland, money carried thither in fpecie, or a bill 
upon Holland for the like fum f . 

£ 2 Wheri 

* A mark is a weight of eight ounces. 

f With the ezpence ©f carriage and infurancc deducted 
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When money of the ftandard and weight in France 
; yields money of the fame ftandard and weight in Holland, 
we fay that the exchange is at par. In the a&ual ftate of 
fpecie *, the par is nearly at fifty four gros to the crown. 
When the exchange is above fifty-four gros, we fay it is 
high ; when beneath, we fay it is low. 

In order to know the lofs and gain of a ftate, in a parti- 
cular iituation of exchange, it mult be confidered as debtor 
and creditor, as buyer and feller. When the exchange is 
below par, it lofes as a debtor, and gains as a creditor, it lo- 
fes as a buyer and gains as a feller. It is obvious, it lofes 
as debtor : Suppofe, for example, France owes Holland 
"a certain number of gros, the fewer gros there are in a 
crown, the more crowns (he has to pay. On the contrary, 
if France is creditor for a certain number of gros, the lefs 
number of gros there are in a crown, the more crowns flic 
will receive. The ftate lofes alfo as buyer ; for there muft 
be the fame number of gros, to buy the fame quantity of 
merchandifes ; and while the exchange is low, every French 
crown is worth fewer gros. For the fame reafon the ftate 
gains as a feller : I fell my merchandife in Holland for a 
certain number of gros ; I receive then more crowns in 
France, when for every fifty gros I receive a crown, than 
I fhould do if I received only the fame crown for every 
fifty-four. The contrary to this takes place in the other 
ftate. If the Dutch are indebted a certain number of 
crowns to France, they will gain ; if they are owing to 
them, they will lofe 5 if they fell they lofe, and if they 
buy, they gain. 

It is proper to purfue this fomething farther. When the 
exchange is below par ; for example, if it is at fifty inftead 
of fifty-four, it fliould follow, that France, on fending bill* 
of exchange to Holland for fifty-four thoufand crowns, 
could buy merchandifes only to the value of fifty thoufand, 
and that, on the other hand, the Dutch fending the value 
of fifty -thoufand crowns to France, might buy fifty-four 
thoufand, which makes a difference of 8-54 ; that is a lofs 
to France of more than 1-7 ; fo that France would be ob- 
liged to fend to Holland 1-7 more in fpecie or merchandife, 
than fhe would do was the exchange at par. And as the 
mifchiefmuft conftantly increafe, becaufe a debt of this 

• In 1744. 
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kind would bring the exchange ft ill lower, France would 
in the end be ruined. It feeuis, 1 fay, as if this fhould 
certainly follow ; and yet it does not, becaufe of the prin- 
ciple which I have * ellewhere eftabliflied, which is, that 
ftates conftantly lean towards a balance, in order to pre- 
ferve their independency. Thus they borrow only in pro- 
portion to their ability to pay, and meafure their buying 
by what they fell : and taking the example from above, it 
the exchange falls in France from fifty-four to fifty, the 
Dutch who buy merchandifes in France to the value of a 
thoufand. crowns, for which they ufed to pay fifty-four 
thoufand gros, would now pay only fifty thoufand, if the 
French would confent to it. But the merchandife of 
France will rife infenfibly, and the profit will be fhared be- 
tween the French and the Dutch j for when a merchant can 
gain, he eafily (bares his profit : there arifes then a commu- 
nication of profit between the French and the Dutch. In 
the fame manner the French who bought merchandifes of 
Holland for fifty-four thoufand gros, and who when the 
exchange was at fifty-four paid for them a thoufand 
crowns, will be obliged to add 1-7 more in French crowns, 
to buy the fame merchandifes. But the French merchant, 
being fenfible of the lofs he fuffers, will take up lefs of the 
merchandife of Holland. The French and the Dutch mer- 
chant will then be. both lofers, the ftate will infenfibly fall 
into a balance, and the lowering of the exchange will not 
be attended with thofe inconveniences which we had rea- 
fon to fear. 

A merchant may fend his flock into a foreign country 
when the exchange is below par, without injuring his for- 
tune ; becaufe when it returns, he recovers what he had 
loft ; but a prince, who fends only fpecie into a foreign 
country, which never can return, is always a lofer. 

When the merchants have great dealings in any coun- 
try, the exchange there infallibly rifes. This proceeds 
from their entering into many engagements, buying great 
quantities of merchandifes-, and drawing upon foreign 
countries to pay for them. 

A prince may amafs great wealth in his domirions, and 

yet fpecie may be really fcarce, and relatively common? 

for inftance, if this ftate is indebted for many merchan- 

* E 3 difes 

\See book 10. chap. 31. 
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<iifes to a foreign country, the exchange will be low, tho* 
fpecie be fcarce. 

The exchange of all places conftantly tends to a cer- 
tain proportion, and that in the very nature of things. If 
the courfe of exchange from Ireland to England is below 
par, and that of England to Holland is alfo under par, 
that of Ireland to Holland will be ftill lower ; that is, in 
the compound ratio, of that of Ireland to England, and that 
of England to Holland : for a Dutch merchant who can 
have his fpecie indirectly from Ii eland by the way of 
England, will not choofe to pay dearer by having it the 
direct way. This, I fay, ought naturally to be the cafe : 
but however it is not exactly fo ; there are always cir- 
cumftances which vary thefe things ; and the different pro- 
fit of drawing by one place, or of drawing by another, 
conflitutes the particular art and dexterity of the bankers, 
which does not belong to the prefent fubject. 

When a ftate raifes its fpecie, for inflance, when it gives 
the name of fix livres, or two crowns, to what was before 
called three livres, or one crown, this new denomination, 
which adds nothing real to the crown, ought not to pro- 
cure a fingle gros more by the exchange. We ought on- 
ly to have for the two new crowns, the fame number of 
gros which we before received for the old one. If this 
does not happen, it mull not be imputed as an effect of the 
regulation itfelf, but to the novelty and fuddennefs of the 
affair. The exchange adheres to what is already eftablifli- 
ed, and is not altered till after a certain time. 

When a (late, inftead of only raifing the fpecie by a law, 
calls it in, in order to diminifh its fize, it frequently hap- 
pens that, during the time taken up in its paffing again 
through the mint, there are two kinds of money ; the 
large which is the old, and the fmall which is the new; 
and as the large is cried down, and is not to be received, 
but at the mint, and bills of exchange muft be consequent- 
ly paid in the rfew, one would imagine then that the ex- 
change fhould be regulated by the new. If, for example, 
in France the ancient crown of three livres being worth in 
Jlolland fixty cros, were reduced one half, the new crown 
ought to be valued only at thirty. On the other hand, it 
feems as if the exchange ought to be regulated by the old 
coin; becaufe the banker who has fpecie, and receives 

biljs, 
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bills, is obliged to carry the old coin to the mint, in order 
to change it for the new ; by which he mull be a lofer. 
The exchange then ought to be fixed between the value of 
the old coin and that of the new. The value of the old 
is dccreafed, if we may call it fo, both becaufe there is al- 
ready fome of the new in trade, and becaufe the bankers 
cannot keep up to the rigour of the law ; having an inter- 
eft in letting loofe the old coin from their chefts, and being 
even fometimes forced to make payments with it. Again, 
the value of the new fpecie muft rife ; becaufe the banker 
having this, finds himfelf in a fituation, in which as we 
ihall immediately prove, he will reap great advantage by 
procuring the old. The exchange mould then be fixed, as 
1 lave already faid, between the new and the old coin. 
For then the bankers find it for their intereft, to fend the 
old out of the kingdom ; becaufe by this means they pro- 
cure the fame advantage as they could receive from a re- 
gular exchange of the old fpecie, that is, a great many 
gros in Holland, and in return a regular exchange a little 
lower, between the old and the new fpecie, which will 
bring many crowns in France. 

Suppofe that three livres of the old coin yield by the 
aftual exchange forty-five gros^ and that by fending this 
fame crown to Holland they receive fixty ; but with a bill 
of forty-five gros, they procure a crown of three livres in 
France, which being fent in the old fpecie to Holland, ftill 
yields fixty gros : Thus all the old fpecie would be fent 
out of the kingdom, and the bankers would run away with 
the whole profit. ' 

To remedy this, new meafures muft be taken. The 
ftate which coined the new fpecie, would itfelf be obliged 
to fend great quantities of the old to the nation which re- 
gulates the exchange, and by this, gaining credit there, 
raife the exchange pretty nearly to as many gros for a 
crown of three livres. as could be got by fending a crown 
of three livres of the old fpecie out of the country. I fay, 
to nearly the fame ; for, while the profits are fmall, the 
bankers will not be tempted to fend it abroad, becaufe of 
the expence of carriage, and the danger of confiscation. 

It is fit that we mould give a very clear idea of this. 
Mr. Bernard, or any other banker emploj ed by the ftate, 
propofes bills upon Holland, and gives them at one, two^ 
•r three gros higher than the actual exchange; he ha s 

E 4 mad e 
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made a provifiou in a foreign country by means of the old 
fpecie wnich he has continually been fending thitber ; and 
thus he has raifed the exchange to the point we have juft 
jne.itioned. In the mean time, by difpofing of his bills, 
he feizes on all the new fpecie, and obliges the otber 
bankers who have payments to make, to carry their old 
fpecie to the mint, and, as he infenfibly obtains all the 
fpecie, he obliges the other bankers in their turn to give 
him bills at a very high exchange. By this means, his 
profit in the end compenfates in a great meafure for the 
~!ofs he fuffered at the beginning. 

It is evident, that, during thefe tranfa&ions, the ftate 
znuit be in a dangerous crifis. Specie muft become ex- 
tremely fcarce, i. Becaufe much the greateft part is cried 
down : 2. Becaufe a part will bt fent into foreign coun- 
tries : 3. Becaufe every one will lay it up, as not beng 
willing to give that profit to the prince, which he hopes to 
receive himfelf. It is dangerous to do it flowly ; and dan- 
gerous alfo to do it in too much hafle. If the fuppofed 
gain be immoderate, the inconveniences increafe in pro- 
jportion. 

We fee, from what has been already faid, that when 
die exchange is lower than the fpecie, a profit may be 
made by fending it abroad ; for the fame reafon, when it 
is higher than the fpecie, there is a profit in caufing it to 
return. 

But there is a cafe in which profit may be made by 
fending the fpecie out of the kingdom, when the exchange 
is at par ; that is, by fending it into a foreign country to 
be coined over again. When it returns, an advantage 
may be made of it, whether it be circulated in the country, 
or paid for foreign bills. 

If a company has been ere&ed in a ft ate with a prodi- 
gious dock, and this flock has in a few months been raifed 
twenty or twenty-five times above the original purchafe ; 
if again the fame (late eftablifhed a bank, whofe bills were 
to perform the office of fpecie, while the numerary value 
of ihefe bills was prodigious in order to anfwer to the nu- 
merary value of the flocks, (this is Mr. Law's fyftem) ; it 
would follow from the nature of things, that thefe flocks 
and thefe bills would vanifli in the fame manner as they 
?rofe. Stocks cannot fuddenly be raifed twenty or twen- 
ty-five 
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ty-five times above their original value, witrtofct giving a 
number of people the means of procuring rmnenfe riches 
in paper: every one would feek to fecure his fortune j 
and as exchange offers the mod eafy way of removing it 
-from home, or conveyiug it whither one pleafes, peo- 
ple would inceflantl v remit a part of their effe&s to the 
nation that regulates the exchange. A project for making 
continual remittances into a foreign country, mull lower 
the exchange. Let us fuppofe, that at the time of the 
fyilem, in proportion to the ftandard. and weight of the 
filver coin, the exchange was fixed at forty gros to the 
crown ; when a vaft quantity of paper became money, 
they were unwilling K give more than thirty-nine gros 
for a crown, and afterwards thirty-eight, thirty-feven, &c* 
This proceeded fo far, that after a while they would give 
but eight gros, and, at laft, there was no exchange at . 
mil. 

The exchange ought, in this cafe, to have regulated 
the proportion between the fpecie and the paper of France* 
1 fuppofe, that, by the weight and ftandard of the fiiver, 
the crown of three livres in filver was worth forty gros, 
and that the exchange being made in paper, the crown of 
three livres in paper was worth only eight gros, the 
difference was four-fifths* The crown of three livrs in* 
paper was then worth four-fifths lefs than the crown of 
three livres in filver. 



CHAP. XL 

Of the Proceee&ngs of the Romans with Refpe& to Money. 

How great foever the exertion of authority has been ikv 
our times, with refpeft to the fpecie of France, durirjf 
the administration of two fuccefiive mini tiers, ftill it waa 
vaftly exceeded by the Romans ; not at the time whea 
corruption had crept into their republic, nor when they 
were in a date of anarchy 5 but when they were, as much • 
by their wifdom as their courage, in the full vigour of 
their conftitution, after having conquered the cities of 
Italy, and at the very time that they difputed the empire 
with the Carthaginians* 

And 
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And here I am pleafed that I have an opportunity of 
examining more clofely into this matter, that no example 
may be taken from what can never juftly be called one. 

In the firft Punic war, the * as, which ought to be 
twelve ounces of copper, weighed only two, and in the 
fecond it was no more than one. This retrenchment an- 
fwers to what we now trail the railing of coin. To take 
naif the filver from a crown of fix livres, in order to make 
two crowns, or to raife it to the value of twelve livres, is 
precifely the fame thing. 

They have left his no monument of the manner in which 
the Romans conducted this affair in the firft Punic war ; 
but what they did in the fecond, is a proof of the moft 
confummate wifdom. The republic found herfelf under 
an impoifibility of paying her debts ; the as weighed two 
ounces of copper, and the denarius valued at ten affes, 
weighed twenty ounces of copper. The republic, being 
willing to gain half on her creditors, made the as of an 
ounce of copper, and by this means paid the value of a 
denarius with ten ounces. This proceeding muft give a 
great (hock to the ftate ; they were obliged therefore to 
break the force of it, as well as they could. It was in 
itfelf unjuft, and it was neceffary to render it as little fo 
as poiuble. They had in view the deliverance of the re- 
public, with refpedl to the citizens ; they were not there- 
fore obliged to direct their view to the deliverance of the 
citizens, with refpeft to ench other. This made a fecond 
ftep neceffary. It was ordained, that the denarius, which 
hitherto contained but ten affes, fliould contain fixteen. 
The refult of this double operation was, that while the 
creditors of the republic loft one half f, thofe of indivi- 
duals loft only a fifth % ; the price of merchandifes was 
increafed only a fifth ; the real change of the money was 
only a fifth. The other confequehces are obvious. 

The 'Romans then conducted themfelves with greater 
prudence than we, who in our tranfa&ions involved both 
the public treafure, and the fortunes of individuals. But 
this is not all ; their affairs were carried on amidft more 
favourable circumitances than ours. 

CHAP. 

* Pliny's natural hiftory, I. xxxiii. art. 13. 

f They received ten ounces oi copper for twenty. 

I They received fine en ounces of copper for twenty. 
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CHAP. XII. 

The Circumftancc* in , which the Romans changed the Value ef their 
Specie. 

There was formerly very little gold and filver in Italy. 
This country has few or no mines of gold or filver. When 
Rome was taken by the Gauls, they found only a thou- 
fand * weight of gold : And yet the Romans had facked 
many powerful cities, and brought home their wealth. 
For a long time they made ufe of none but copper-money; 
and it was not till after the peace with Pyrrhus, that they 
had filver enough to make f money ; they made denarii of 
this metal of the value of ten afles §, or ten pounds of 
copper. At that time the proportion of filver was to that 
of copper, as i to 960. For as the Roman denarius was 
valued at ten afles, or ten pounds of copper, it was worth 
one hundred and twenty ounces of copper ; and as the 
fame denarius was valued only at one eighth of an ounce 
of filver J, this produced the above proportion. 

When Rome became miftrefs of that part of Italy which 
is neareft to Greece and Sicily, by degrees fhe found her- 
felf between two rich nations, the Greeks and the Car- 
thaginians. Silver increafed at Rome ; and as the pro- 
portion of 1 to 96c between filver and copper could be no 
longer fupported, fhe made fever al regulations with re- 
fpecl to money, which to us are unknown. However, at 
the beginning of the fecond Punic war, the || Roman dena- 
rius was worth no more than twenty ounces of copper ; 
and thus the. proportion between filver and copper was no 
longer but as 1 to 160. The reduction was very confider- 
able, fince the republic gained five-fixths upon all copper- 
money. But Ihe did only what was neceffary in the na- 
ture of things, by eftablifliing the proportion between the 
metals made ufe of as money. 

The 

* Pliny, 1. xxx mix. art. 5. f FreinfhemiuR, lib. r. dee. a. 

§ Freinfhemius, lib v. decad. 2. They ftruck alfo, fays the fame 
author, half denarii, called quinarii, and quarters called, fefterces. 

t An eighth, according to Budaeus ; according to other authors, a 
fcventh. (J Pliny's nat. hid. L xxxiii. an. 1 J. 
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The peace which terminated the firft Punic war, left 
the Romans mailers of Sicily. They foon entered Sardi- 
nia ; afterwards they began to know Spain ; and thus the 
quantity of filver increased at Rome. They took meafures 
to reduce* the * denarius from twenty ounces to fixtcen, 
which had the effeft of putting a nearer proportion be- 
tween filver and copper ; by this means the proportion 
which was before as i to 160, was now made as 1 1# 
128. 



CHAP. XIII. • 

Proceedings with Refpe& to Money m the Time of the Erapcroora. 

In the changes made in the fpecie during the time -of the 
republic, they proceeded by diminifliing it ; The ftate 
repofed in the people the knowledge of its wants, and did 
not pretend to deceive them. Under the Emperours they 
proceeded byway of allay. Thefe princes, reduced to 
defpair, even by their liberalities, found themfelves. 
obliged to degrade the fpecie ; an indirect method, which 
diminifhed the evil, without feeming to touch it. They 
withheld a part of the gift, and yet concealed the hand 
that did it ; and, without fpeaking of the diminution of 
the pay, or of the gratuity, it was found diminiflied. 

We even ftill fee f in cabinets a kind of medals, which 
are called plated ; and are only pieces of copper covered 
with a thin plate of filver. This money is mentioned in 
a fragment of the 77th book of Dio $. * 

Didius Julian firft began to debafe it. We find that 
the coin of ^f Caracalla had an allay of more than half » 
that of Alexander Severus ||, of two thirds : The debafing 
ftill increafed, till, under Gallienus §* nothing was to be 
feen but copper filvered over. 

It is evident, that fuch violent proceedings could not 
take place in the prefent age ; a prince might deceive hiro- 

felf, 

* Pliny's nat. hift. 1. xzxiii. art. 13. 

f See Father Jot Vet's fcicccc of medals, Paris, 1 739, p. 59. 
J Extract of virtues and vices. 

^ See Savotte, part a. chap. 12. and Le Journal det Scavaft*of the 
98th of July 1681, on a difcovery of fifty thrufand mccah. 
I See Savotte, ibid. § J bid. 
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fclf, but he could deceive no body elfe. The exchange 
has taught the banker to draw a comparifon between all 
the money in the world, and to eftabirfh its juft value. 
The ftandard of money, can. no longer be a fecret. Were 
the prince to begiri to allay' his Elver, every body elfe 
would continue it, and do it for him ; the fpecie of the 
true ftandard would go abroad firft, and nothing would 
be fent back but bafe metal. If, like the Roman Ena- 
perours, he debafed the filver, without debating the gold, 
the gold would fuddenly difappear, and he would be re- 
duced to his bad filver. The exchange, as I have faid in 
the preceding book *, has deprived prinees of the oppor- 
tunity of fhewing great exertions of authority, or at leaft 
has rendered them ineffectual. 



CHAP. XIV. 

How the Exchange is a Conftraint on defpotic Power. 

Muscovy would have defcended from its defpotic power, 
but could not. The eftablilhment of commerce depend on 
that of the exchange, and the tranfa&ions of exchange 
were inconfiftent with all its laws. 

In 1745, the Czarina mads a law to expel the Jews, 
becaufe they remitted into foreign countries the fpecie of 
thofe who were banimed into Siberia, as well as that of 
the foreigners entertained in her fervice. As all the fub~ 
jeers of the empire are flaves, they can neither go abroad 
themfelves, nor fend away their effefts without permiflion. 
. The exchange which gives them the means of remitting 
their fpecie from one country to another, is therefore en- 
tirely incompatible with the laws of Mufcovy. 

Commerce itfelf is inconfiftent with the Ruffian laws. 
The people are compofed only of flaves employed in agri- 
culture, and of flaves called ecclefiaftics, or gentlemen, who 
are the lords of thofe flaves : There is then nobody left for 
the third eftate, which ought to be compofed of mechanics 
»ad merchants. 

CHAP. 

? Chap. U. 
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CHAP. XV. 

The Practice of fomc Countries in Italy. 

Thkt have made laws in fome parts of Italy to prevent 
fubjeds from felling their lands, in order to remove their 
fpecie into foreign countries. Thefe laws may be good 
when the riches of a (late are fo connected with the country 
itfelf, that there would be great difficulty in transferring 
them to another. But fince, by the courfe of exchange, 
riches are in fome degree independent on any particular 
ftate, and fince they may with fo much eafe be conveyed 
from one country to another ; that muft be a bad law 
which will not permit perfons for their own intereft to 
difpofe of their lands, while they can difpofe of their 
money. It is a bad law, becaufe it gives an advantage to 
moveable efFeds, in prejudice to the land ; becaufe it 
deters grangers from fettling in the country, and, in fbort, 
becaufe it may be eluded. 



CHAP. XVI. 

The Aififtance a State may Derive from Bankers.. 

The banker's bufinefs is to change, not to lend money. 
If the prince makes ufe of them to exchange his fpecie, as 
he never does it but in great affairs, the leaft profit he can 
give for the remittance, becomes qonfiderable ; and if they 
demand large profits, we may be certain that there is a 
fault in the adminiftration. On the contrary, when they 
are employed to advance fpecie, their art confifts in pro- 
curing the greateft profit for the ufe of it, without being 
liable to be charged with ufury. 

CHAP. 
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CHAP. XVII. 

Of public Debts. 



Some have imagined that it was for the advantage of a 
ftate to be indebted to itfelf : They thought that this mul- 
tiplied riches by increafing the circulation. 

Thofe who are of this opinion, I believe, confounded a 
circulating paper which reprefents monev, or a circulat- 
ing paper which is the fign of the profits that a company 
has, or will make by commerce, with a paper which re- 
prefents a debt. The two firft are extremely advantage- 
ous to the ftate : The lad can never be fo ; and all that 
we can expect from it is, that individuals have a good 
fecurity from the government for their payment. But let 
us fee the inconveniences which refult from it. 

1. If foreigners poffefs much power which reprefents a 
debt, they annually draw out of the nation a coafiderable 
fum for the intereft. 

2. A nation that is thus perpetually in debt, muft have 
the exchange very low. 

3. The taxes raifed for the payment of the intereft of 
the debt, are a hurt to the manufacturers, by railing the 
price of the artificers labour. 

4. It takes the true revenue of the ftate from thofe who 
have aftivity and induftry, to convey it to the indolent % 
that is, it gives the conveniences for labour to thofe who 
do not labour, and, clogs with difficulties the induftrious 
artift. 

Thefe are its inconveniences : I know of no advan- 
tages. Ten perfons have each a yearly income of a thou- 
fand crowns, either in land or trade ; this raifes to the na- 
tion at five per cent, a capital of two hundred thoufand 
crowns. If thefe ten perfons employed the half of their 
income, that is five thoufand crowns, in paying the inter- 
eft bf an hundred thoufand crowns, which they had bor- 
rowed of others, that would be only to the ftate as two 
hundred thoufand crowns ; that is, in the language of the 

Algebraifts, 
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Algebraifts, «co $ ooo crowns — 100,000 crowns +100,000 
crowns=200,ooo crowns. f 

People are thrown perhaps into this errour. by reflec- 
ting that the paper which reprefents the debt of a nation 
is the fign of riches ; for none but a rich ft ate can fup- 
port fuch paper without falling into decay. And if it does 
not fall, it is a proof that the ftate has other riches befides. 
They f y that it is not an evil, btcaufe there are refources 
againft it ; and that is an advantage, becaufe thefe refour- 
ces furpafs the evil. 



CHAP. XVIII. 

Of the Payment of public Debts. 



It is neceffary, that there fhould be a proportion between 
the ftate as creditor, and the ftate as debtor. The ftate 
may be a creditor to infinity, but s it can only be a debtor 
to a certain degree ; and when it furpafies that degree, 
the title of cred tor vanifhes. 

If the credit of the ftate has never received the lcaft 
blemifh, it may do what has been fo happily pra&ifed in 
one of the kingdoms * of Europe ; that is, it may acquire 
* great quantity of fpecie, and offer to reimburfe every 
individual, at leaft if they will not reduce their intereft. 
When the ftate borrows, the individuals fix the intereft ; 
when it pays, the intereft for the future is fixed by the 
ftate. 

It is not fufficient to reduce the intereft : It is neceffary 
to ereft a finking fund from the advantage of the reduction 
ia order to pay every year a part of the capital : A pro- 
ceeding fo hippy, that its fuccefs increafes every day. 

- When the credit of the. ftate is not entire, there ia a nev* 
'feafoa for endeavouring t©> form a finkrag fund, becaufe 
this fund being once eftablilhed, will fooq procure the 
public confidence* 

. ,U t^w? ftate is a republic* the government of which i* 
i» its own nature confident with its entering into projedi 
ojf a long duration, the capital of the finking fund may be 
inconsiderable : But it is neceffary in a monarchy for the 
capital to be much greater. 

2. The 
• England, 
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2. The regulations ought to be fo ordered, that all the 
fubje&s of the ftate may fupport the weight of the eitablifh- 
ment of thefe funds, becaufe they have all the weight of 
the eftablifhment of the debt ; thus the creditor of the, 
ftate, by the fums he contributes, pays himfelf. 

3. There are four clafles of men, who pay thc*debts of 
the ftate : The proprietors of the land, thofc engaged in 
trade, the labourers and artificers, and, in fine, the an- 
nuitants either of the ftate or of private people. Of thefe 
four clafles the laft, in a cafe of neceffity, one would 
imagine, ought lead to be fpared ; becaufe it 15 a clafs 
entirely paffive, while the ftate is fupported by the a&ive 
vigour of the other three. But as it cannot be higher 
taxed without deftroving the public confidence, of which 
the ftate in general, and thefe three clafles in particular, 
have the utmoft need ; as a breach in the public faith 
cannot be made on a certain number of fubjetts, without 
feeming to be made on all ; as the clafs of creditors is 
always the moft expofed to the projefts of minifters, and 
always in their eye, and under their immediate infpe&ion, 
the ftate is obliged to give them a Angular protection, that 
the part which is indebted may never have the leaft ad- 
vantage over that which is the creditor. 



CHAP. XIX. 

Of lending upon Intereft. 

^PtfciE is the fign of value. It is evident, that he who 
has occafion for this fign ought to pay for the ufe of it, as 
well* as for every thing elfe that he has occafion for. All 
the difference is, that other things nuy be either hired or 
bought ; whilft money, which is the price of things, can 
only be hired, and not bought *. 

To lend money without irtereft* is certainly an a&ion 
jaudaHc, and extremely good ; but it is obvious, that it 
is only a counfel of religion, and not a civil lavy. 

Vol. II. F la 

Wc fpeak not here of gold and filver confidcrcd at a merchanuife. 
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In order that trade nngr be fuccefsfully carried on, 
it is neceifary that a price be fixed on the ufe of fpecie \ 
but this price would be vefjr'inconflderable. If ic be too 
high, the merchant who fees that it will coft him more 
in inter eft than he can gain by commerce, will undertake 
nothing* If there is no confitferation to be paid for the 
ufe of fpecie, no body will lend it j and here too the 
merchant will undertake nothing. , 

I am miitsken when I fay nobody will lend : The 
affairs of fpciety muft ever make it neceflary. Ufury will 
bercfUbliuied ; but with all the diforders with which it 
hhs been constantly attended, » ' i •' 

jf he Jaws- of Mahomet confound ufury with lending 
upon intereft, Ufury increafes in Mahometan countries 
in proportion to the fever ity, of the prohibition. The 
lender indemnifies bimfelf for the danger he undergoes 
of fuflcring the penary. 

In thofe eaftero countries, the greateft part of the people 
are tenure of nothing ; there is hardly any proportion 
between the a&ual poffeflion of a fum A and the hope 'of 
deceiving it again alter. haying lent it: Vfury then muft 
be raifedia proportion to the danger of infqlvehcy* 



CHAP, XX. 

Of Maritime TJftay. < * 

TWgreatneCs of maritime ufury is founded pn two things: 
The danger of the fea, which makes it proper that thofe 
who e*potfe their fpecie, fhould not do it, without con- 
figurable advantage -, ,and the cafe, with which the borrow- 
er^ by the. means of commerce, fpeedily accomplices a 
variety o£ .greats affairs. But ufury, with refpeft to land- 
men*, not being , founded on. either of thefe two reafons, 
iswekher prohibited hy the legiflators, or, what is more 
iwtjonaly reduced to proper bounds. 

J*.* CHAP. 
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• : pf Je^4iog by Contra^, and the State Ufury among the Romans. 

Besides the loans ma<!£ for the advantage of commerce, 
liere is ft ill a kind of lending by a civil contract,, from 
*f hence r^fults iutereft or ufury. ' 

As tKe people of Rome increafed every day in power, 
the maglft rates fought to infinuate themfelves into their 
favour by enacVmg fuch laws as were moft agreeable to 
.them- ./They, retrenched "Capitals; firft lowered, and at 
Jcrigth prohibited intereft ; they took away the power 
of confining the (lebtor's body ; In fine, the abolition 
of debts was Contended for, whenever a tribune was 
difpofed to render himfelf popular. 

,, Thefe, continual changes, whether made by the laws, 
pr by the plebifcita, naturalized ufury at Rome : For the 
creditors feeing the people their, debtor, their legiflator, 

.find their jud*ge : ,' had no longer any confidence in thfcir 
agreements j the. people, like a debtor who has loft his 
credit, could only tempt them to lend by allowing an ex- 
orbitant intereft ; efpecially as the laws. applied a remedy 
to the evil only from time to time, while the complaints 
of the people were continual, and conftantly intimidated 
the creditors. This was the caufe that all honeft means 
of borrowing and lending were abolifhed at Rome, and 
that the mofl monftrous ufury eftablifhed * itfelf in that 
city, notwithflftnding the ft rift prohibition and fe verity of 
the law. ... « « 

Cicero tells us, that in his time intereft at Rome was 
at thirty-four per cent % and in the \ provinces at forty- 
eight. ' , This evil was a corifequence of the feverity of the 
laws againft ufury. Laws exceifivdy good are the fource 
of excefEye evils. The borrower found himfelf under a 
ineceffity of payitfg for the intereft of the money, and for 
the danger the creditor underwent, of fuffering the penalty 

. of the law. 

'" * * F 2 CHAP 

• Tacit, anual. lib. 6. 

t JLetteri to Atticus, lib. 5. let. as. v ( 
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CHAP. XXII. 

The fame Subj.d continued. 



The primitive Romans had not any laws to regulate the 
rate of ufury *. In the contefts which arofe on this fubjeft 
between the plebeians and the patricians, even in the + 
fedition on the Mans Sacer, nothing was alleged on the 
or.e hand but promife, and on the other but the feverity of 
contracts. 

They then* only followed private agreements, which I 
believe were moft commonly at twelve per, cent, per annum* 
My reafon is, that in the J ancient language of the Romans, 
intereft at fix per cent, was called half ufury, and intereft 
at three per cent, quarter ufury, Total ufury mull there- 
fore have been intereft at twelve per cent. 

But if it be afked, how fuch great intereft could be e- 
ftablifhed amongft a people^ almoft without commerce? I 
anfwer, that this people being very often obliged to go to 
war without pay, were under a frequent neceffity of bor- 
rowing : And as they inceffartly made happy expeditious; 
they were commonly very able to pay. This is vifibk 
from the recital of the conteft which arofe on this fubjeft ; 
they did not difagree concerning the avarice of ci editors, 
but faid that thofe who complained might have been able 
to pay, had they lived in a more || regular manner. % 

They then made laws, which had only an influence on 
the prefent fituation of affairs : They ordained, for in- 
fiance, that thofe who enrolled themfelves for the war they 
were engaged in, mould not be molefted by their creditors ; 
that thofe who were in prifon mould be fet at liberty ; that 
the moft indigent fliould be fent into the colonies ; and 
fometimes they opened the public treafury. The people, 

being 

• Ufurf and intereft among the Romans fignified the fame thing. 

f See Dionyfius Halic. who has dcfcribed it fo well. 

% Ufur* fcmifles, trientes, quadrantes See the feveral titles of the di- 
geft and codes on' ufury, and efpecially the 17th law, with the note f£ it 
itturis. 

g Sec Appitts* fpeech on this fubject in Dionyfms HalicarnaiTus, 
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being eafed of their prefent burthens, became appealed ; 
and as they required nothing for the future, the fenatc 
were far from providing againft it. 

At the time when the fenate maintained the caufe of 
ufury with fo much conftancy, the Romans were dif- 
tinguifiied by an extreme love of frugality, poverty, and 
moderation : But the conftitution was fuch, that the prin- 
cipal citizens alone fupported all the expences of govern- 
ment, while the common people paid nothing. How then 
was it poflible to deprive the former of the libeity of pur- 
fuing their debtors, and at the fame time to oblige them to 
execute their offices, and to fupport the republic amidft 
its mod preffing neceffities ? 

Tacitus fays, that the law of the twelve tables fixed the 
intereft at one per cent. It is evident that he was mis- 
taken, and that he took another law, of which I am going 
to fpeak, for the law of the twelve tables. If this had 
been regulated in the law of the twelve tables, why did 
they not makeufe of its authority in the difputes which 
afterwards arofe between the creditors and debtors ? We 
find not any veftige of this law upon lending at intereft ; 
and let us have but ever fo little knowledge of the hiftory 
of Rome, we mall fee that a law like this could never be 
the work of the decemvirs. 

The Licinian law, made * eightyffive years after the law 
of the twelve tables, was one of thofe temporary laws of 
which we have fpoken. It ordained, that what had been 
paid for intereft mould be dedu&ed from the principal, and 
the reft difcharged by three equal payments. 

In the year of Rome 398, the tribunes Duillius and 
Menenius caufed a law to be patted, which reduced the in- 
tereft to f one per cent, per annum. It is this law which 
Tacitus t confounds with the law of the twelve tables, 
and this was the firft ever made bv the Romans to fix the 
rate of Intereft. Ten years after || , this ufury was re- 
duced one half § j and in the end entirely aboli/hed ^[ ; an.d 
if we may believe fome authors whomLivy had read, this 

F 3 was 

* In the year of Rome 3$8. Tit. Li*, lib. 6. 

t Unciaria ufura. Tit. L!v. lib 7. \ Annal lib. 6. 

U Under the confulate of L. Manlius Torqmtus and C. PI uitius, accord- 
ing to T. Liv. lib. 7. This is the law -mentioned by Tacitus, Annal. lib. 6. 
SSenuunciaria ufura. ^ As Tacitus fcys, Annal. lib. 6. 
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was under the confulate of * C. Marcius Rut lius and P. 
Scnrilras, in the year of Rome 41 3. 

It fared with this law as with all thofe in which the le- 
giflator carries things to excefs : An infinite number of 
ways were found to Wilde if* Thty ena&ed therefore 
many others to confirm, cor reft, and temper it. Some- 
times 'they quitted f the laws to follow the; common prac- 
tice, at others the common practice to follow the laws ; 
but, in this cafe, cuftom ealily prevailed. When a man 
wanted to borrow, he found &R obftacle in the very law 
made in his favour ; this law muft be evaded by the per- 
fon it was made to fuccanr, and by the perfon it condem- 
ned. Semprontus Afelus, the praetor, having permitted the 
£ debtors to aft in conformity to the laws, was || flain by 
the creditors for attempting to revive the memory of a fe- 
verity that could no longer be fupporfed. 
* Under Sylla, L. Valerius Flaccus made a'lafa, whieft 
fuffered inte*eft to be at three pet cent, pet annum.' Thlfc 
law the moft moderate, the mofl equitable ever made oh 
this account by the Romans, is difapproved by-PateocUt 
lus §. But if this law was neceflary for the advantage of 
the republic, if it was of fervice to every individual, if *ft 
formed an eafy communication between the debtor and tlSe 
creditor, it could not J>e unjuft. l 

He pays Wft, lays* Ulpian 1f, who pays lateft. " Tfcis 
decides the c^ueft ion whether interefl be lawful; that is, 
/whether the creditor can fell time, and the debtor biiy it. * 

) • ' BO&K 

■■"*>.■ 

* This law was paffed at the mftanee of M. Gtennatfus, tribune of die 
people. " Tit. Liv. lib. l.tvwvrJi tU end: i ■ ' ' < 
(^ f Veteri jgm more, £a?!uis rcccptum erat. App'tan put. the civil war, lib. i. 

\ Permifit cos Icgit^us agere. Appian/on the civil vuar t lib. I. and ibe t}i- 
tomeof£ivy f "lfib.6'4. * .,.».*. ; 

1| In the year of ftome, $63. 

§ TurpiJJime legis autor, qua credlloribus quadrant em folvi jufferat, lib. 2. 
Some, authors have interpreted this paflape, as ii the Uw of 'Flaccus had 
m ordained' thaf they fhould only pay a fourth'of ihc.principal f but, -in my 
" opinion, fhis was not the language of the Latin authors. When the queftton 
tvas •& relation to the reducing of dents, thev made ufe of the words jira- 
dram, triens y fyt. to fignjfy Ihe ufufy ; and tertta fter*', and qHttrta pair j^ to 
point out the capital. 2. They made the confui Valerius the author of 
a law, which would £fcarcery have been rr.ade by a feditious tribune. 3. 
This was in the heat <>f a civil war, at a time when it was neceflary to 
maintain the public credit, not to defhoy it ; a eivil war, in dort, that h«t4 
no relation to the abolition of debts. 
1 J L,cg. 12, ff. de verb fignif. 
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BOOK XXIII 



OF LAWS IK THE RELATION THEY SEAR TO THE NUM- 
BER. OF INHABITANTS. 



CHAP. I. 

Of Mtn and Animals with refpcA to the Multiplication of their Sfedei. 

DtLiGHT of human kind, * and gods above, 

Parent of Rome, propitious Queen of Love f 

#, w * * * #•• " '\ 

For when the rifiagfnring adorns the mead, 

And a new fcene of nature ftands difplayM ; 

When teaming buds, and chearful greens appear. 

And weftem gates unlock the lazy year ; 

The joyous birds thy welcome firft exprefs, 

"Whofe native fongs thy genial fire confefs : 

Then favage beafts bound o'er their flighted food, 1 ' 

Struck 'with tliy darts, and tempt the raging floods 

All nature is thy gift, earth, air, and fea ; 

Of all -that breathes 'the various progeny 

Stung with delight, is goaded on by thee. 

G*er barren mountains, o'er the flow'ry plain, 

The leafy foreft, and the liquid main, 

Extends thy uncontroul'd, and boundlefs reign. 

Through all the living regions thou doll move, 

And fcatter'ft where thou go'ft, the kindly feeds of love. 






The females of brutes have an almoft conftant fecundity. 
But in the human fpecies, the manner of think ng, the 
character, the paifions, the humour, the caprice, the idea 

F 4 , of 

* Dryden's Lucr 
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of preferring beauty, the pain of child-bearing, and the fa- 
tigue of a too numerous family, obftruft propagation a 
thoufand different ways. 



CHAP. II. 

Of Marriage. 

The natural obligation of the father to provide for his 
children has eftablifhed marriage, which makes known 
the perfon who ought to fulfil this obligation. The 
people * mentioned by Pomponius Mela f had no other 
way of discovering him but by refemblance. 

Among civilized natioi.s, the father % is that perfon on 
whom the laws, by the ceremony of marriage, have fixed 
this duty, becaufe they find in him the man they want. 

Amongft brutes this is an obligation which the mother 
can generally perform ; but it is much more extenfive a- 
mougft men. Their children indeed have reafon ; but this 
comes only by flow degrees. It is nor fufficient to nourish 
them ; we muft alfo direct them : They can already live ; 
but they cannot govern themfeves. 

Illicit conjunctions contribute but little to the propaga- 
tion of the fpeciesi The father who is under a natural o- 
bligation to nourilh and educate his children, is not here 
fixed 5 and the mother, with whom the obligation lemains, 
.finds a thoufand obftacles from fliame, remorfe, the con- 
ft rain t of hefr fex, and the rigour of laws ; and befides, flie 
generally wants the means. 

Women who have fubmitted to a public proftitution, 
cannot have the con veniency of educating their children: 
The trouble of education is incompatible with their fla- 
tion ; and they are fo corrupt, that they have no protection 
from the law. 

It follows from all this, that public continence is natu- 
rally connected with, the propagation. of the fpecies. 

CHAP. 

* "The Garamantee. f Lib. I cap. 8 

t Pater tft quern nuptis demonfrrant 
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CHAP. III. 

Of the Condition of Children. 



It is a diflate of reafon, that when there is a marriage* 
children fhould follow the ftation or condition of the fa- 
ther ; and that when there is not, they can belong to the 
mother only *. 



CHAP. IV. 

Of Families. 

It is almoft every where a cuftom for the wife to pafs in- 
to the family of the hufband. The contrary is without 
any inconveniency eftabliihed at Formofa f, where the 
hufband enters into the family of the wife. 

This law, which fixes the family in a fucceflion of per- 
fons of the fame fex, greatly contributes, independently of 
the firft motives, to the propagation of the human fpecies. 
The family is a kind of property : A man who has chil- 
dren of a fex which does not perpetuate it, is never fatis- 
fied if he has not thofe who can render it perpetual. 

Names, which give men an idea of a thing, which one 
would imagine ought not to perilh, are extremely pro- 
per to infpire every family with a defire of extending its- 
duration. There are people, amongft whom names dif- 
tinguiQi families ; there are others, where they only dif- 
tinguifh perfons : thefe laft have not the fame advantage as 
the former. 

CHAP. 

• For this reafon, among nations that have flaves, the child almoft al- 
ways follows the ftation or condition of the mother. 
fDu Halde, tome I. p. 165 
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CHAP. V. 

Of the fcycral Orders of lawful t^hrcfc. 

Laws and religion fometimes eftabliffi many kinds of «ivil 
cojajunftlons ; and this is the cafe amongft the Mahometans, 
where there are fcveral orders of wives, the children of 
whom are acknowledged by being born in die rtotife, by 
civil contracts, or even by the flaveiy of the mother, and 
the fubfequent gratitude of the father. 

It would be contrary to reafon, that the law mould ftig- 
matize the children for what it approved in the father. All 
thefe children ought therefore to fucceed, at leaft if fome 
reafon does not oppofe it, as in Japan, where none fucceed 
but the children of the wife given by the emperour. Their 
policy demands that the gifts of the emperour mould not 
be too much divided, becaufe they fubjeft them to a kind 
#f fervice, lilie that of our ancient fiefs. 



CHAP. VI. 

Of laws ia Relation to bcftarcU. 



I N republics, where it is neceflary that there fliould be 
the purell morals, baitards ought to be more degraded than 
in monarchies. 

The laws made againft them at Rome were perhaps too 
fevere. But as the ancient inftitutions laid all the citizens 
under a neceffity of marrying ; and as marriages were alfo 
jfofteried by the permiffion to repudiate, or make a divorce ; 
nothing but an extreme corruption of manners could lead 
them to concubinage. 

It is obfervable, that as the quality of a citizen was a 
very confiderable thing in a democratic government, where 
it carried with it the fovereign power, they frequency 
made laws in refpect to the irate of baitards, which had leis 
relation to the thing itft-if, and to the hoaelty of marriage, 

than 
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than to the particular conflitution of the republic* Thu* 
the people have fome times admitted baftards into the num- 
ber * of citizens, in or4er fco inqreafe their power in op- 
pout ion to the great. Thus the Athenians excluded ba£U 
tards from the privilege of being citizens, that they might 
poflefs a greater {hare of the corn fent them by the king of 
Egyptw la fine, ^.riftotle informs us f that in many ci- 
ticft. where -tliere was pot a fufficient number of citizens,,' 
their, baftards iiicceeded, to their pofleffions ; and that when 
their e was; a proper number, they olid hot fucdeed. 



CHAP. VII. 

Of the Father's Cft&fcnt to Marriage* • 

A he confent of fathers is founded on their authority; that 
U, on their right of property. It is alfo founded on their 
love, on their reafon, and on the uncertainty of that of 
their children, whom youth confines in a ft ate of ignor- 
ance, and paffion in a ftate of ebricty. 

In the fmall republics, or lingular inflitutions already 
mentioned, they might have laws which gave to magi- 
ftrates, that right of infpe&ion over the marriages of the 
children of citizens, which nature had, already given tp 
fathers. The love of the public might! there .equal .or fur- 
pafs all other love. Thus Plato would have iiwiiage/s re- 
gulated by the magiftrates : this the Laqedseiuoaian ma-, 
gift rates performed. 

But, in common inflitutions, fathers have the difpo- 
*fal of their children in marriage: their prudepse in tjhis 
refpefcVis always fuppofed to be fuperiour to the prudence 
of a ftranger. Nature gives to fathers a deli re of procur- 
ing fucceflburs to their children, when they have almoft 
loft 'the defire of enjoyment themfelves. In the federal de- 
grees oT progeniture, they fee themfelves infenfihly advan- 
cing to a kind of immortality. But what mult be done if 
"Pppreffion and avarice arife to fuch a height as to ufurp 

all 

' Ariftotlc's Politics, lib. 6. f ^ic 1 . ^' 3« ca P« iu 
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all the authority of fathers ? Let us hear what Thomas 
Gage * fays in regard to the conduct of the Spaniards in 
the Weft Indies. 

44 According to the number of the fons and daughters 
44 that are marriageable, the father's tribute is raited and 
44 increafed, until they provide hufbands and wives for 
" their fons and daughters, who, as foon as they are mar- 
41 ried, are charged with tribute ; which that it may in- 
" creafe, they will fuffer none above fifteen years of age 
* 4 to live unmarried. Nay, the fet time of marriage, 
44 appointed for the Indians, is at fourteen years for men, 
" and thirteen for the women, alleging that they are foon- 
44 er ripe for the fruit of wedlock, and fooner ripe in 
44 knowledge and malice, and ftrength for work and fer- 
44 vice,, than any other people. .Nay, fometimes they 
44 force them to marry, who are fcarce twelve and. thirteen 
44 years of age, if they find them well limbed and ftrong 
* 4 in body, explaining a point of one of the canons, which 
• 4 alloweth fourteen and fifteen years, nip, malitia fuppleat 
44 atatem." He faw a lift of thefe taken. It was, fays 
he, a moil fhameful affair. Thus in an action which ought 
to be the moft free, the Indians are the greateft (laves. 



CHAP. VIIL . 

The fame Subject continued. 



In England, the law is frequently abufed by the daughters 
marrying according to their own fancy, without confuking 
their parents. This cuftom is, I am apt to imagine, more 
tolerated there than any where v elfe, from a confideration, 
that as the laws have not eftablifhed a monadic celibacy, 
the daughters have no other irate to chufe but that of mar- 
riage, and this they cannot refufe. In France, on the con- 
trary, young women have always the refource of celibacy ? 
and therefore the law which ordains that they ftiail wait 
for the confent of their fathers, may be more agreeable. 
In this light the cuftom of Italy and Spain muft be lefs ra- 
tional ; 
* A new furvey of the Weft-Indies by Thomas Gage. p. 345, edit. 3. 
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tional ; convents are there eftabliftied, and yet they ma/ 
marryv without the confent of their fathers. 



CHAP. IX. 

Of young Women. 

Young women who are condu&ed by marriage alone to 
liberty and pleafure ; who have a mind which dares not 
think, a lieart which dares not feel, eyes which dares not 
fee, ears which dares not hear, who appear only to fhow 
themfelves filly, condemned without intermiflion to trifles 
and precepts, have fufficient inducements to lead them on 
to marriage : it is the young men that want to be en- 
•fouraged. 



CHAP. X. 

What it is that determines to Marriage. 

Wherever a place is found in which two perfons caa 
live com modioufly, there they enter into marriage. Na- 
ture has a fufficient propenfity to it, when unreflramed by 
the difficulty of fubfiftence. 

A rifing people increafe and multiply extremely. This 
is, becaufe with them it would be a great inconveniency to 
live in celibacy ; and none to have many, children. The 
toatrary of which is the cafe when a nation is formed. 

CHAP • 
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CHAP. XI. 

Of the Severity of Government. 



Meh who have abfolutely nothing, fuch as beggars, haye 
in any children. This proceeds from their bemg k* tfce 
x:afe of a rifing people : it cofts the father nothing Co- give 
his art to hig offspring, who even in their infeftey arff die 
jnftruments of this art. Thefe people multiply m% rkh 
or fuperftitious country, becaufe they do notfupport tbe 
burthen of fociety ; but are themfelves the burthen* 1 • Bjit 
jnen who are poor, only becaufe they live under a fevere 
government ; who regard their fields lefs as the fon«e of 
their fubfiftence, than as a caufe of vexation ; thefe men, I 
fay, have few children : they have not evet*fnbfiiteticefcr 
themfelves, how can they think of dividing it ? 'they ire 
unable to take care of themfelves, when they are fick, how 
then can they attend to the wants of creature wiiO& in- 
fancy is a continual ficknefs ? 

It is pretended by fome who are apt to talk of things 
which they have never examined, that the greater the po- 
verty of the fubjeds, the more •numerous are their fami- 
lies ; that the more they are loaded with taxes, the more 
induftrioufly they endeavour to put themfelves in a itation 
in which they will be able to pay them : two fophifms, 
which have always deftfoyed* and will for ever be- the de- 
ftroftion of monarches. 

'The feverity of government may be carried to fuch ! an 
extreme, as to make the natural fentimente defiro&*v#n<>f 
the natural fentiments themfelves* Would the wonwm of 
* 4 America have refufed to bear children, had th&isr me- 
ters been lefs cruel ? • 

CHAP. 

* A new furvey of the Wcft-Indiei by Thoma* Gage* page 97* ^d-cdit. I 
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CHAP. XII. 

Of the Number of Males and Females in different Countries. 

I have already o]>ferved *, that there are born in Europe 
rather more boys than girls. It has been remarked, that 
in + Japan there are born rather. more girls than boys : all 
things compared, there mud be more fruitful women in 
Japan than in Europe, and coufequently it mull be more 
populous* 

We are informed t, that at Bantam there are ten girls 
to one boy, A difproprotion like this mull caufe the num- 
ber, of families, there to be to the number of thbfe of other 
climates, as x to 54; which is a prodigious difference*. 
Their families may be much larger indeed ; but there 
mud be few men in circumftances fufficient to provide for 
fa large a family. 



CHAP. XIII. 

Of. Sea-port Towns* 

Ik fea-port towns* where men expofe themfelves to a thon- 
fand dangers, and go abroad to live or <Ue iu diftant cli- 
mates, there are. fewer men than women : and yet we fee 
more children there than in other places. This proceeds 
from the greater eafe with which they procure the means 
of fubfittenoe. Perhaps even the oily parts of fijQb are, more 
proper to furniih that matter which contributes to genera- 
tion*. This may be one of the caufes of the infinite num- 
ber 

* Book xvf.'chap. 4. 

t See Kempfer, who gives a computation of the people of Meaco 
$ Colle&ion of voyages that contributed to the eftablifhment of the Eaft 
Todia company, vol x. p. 347. 
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ber of people in * Japan and China f> where they live al" 
moft wholly on J fi{h. If this be the cafe, certain monas- 
tic rules, which oblige the monks to live on fifli, muft be 
contrary to the fpirit of the legiflator himfelfr 



CHAP. XIV. 

Of the Frodu&icns of the Earth which requires a greater or a lefs Number 
of Men. 

PASTURE-lands are but little peopled, becaufe they find 
employment only for a few. Corn-lands employ a great 
many men, and vineyards infinitely more. 

It has been a frequent complaint in England ||, that the 
increafe of pafture r ]and diminifhed the inhabitants ; and it 
has been obferved in France, that the prodigious number of 
vineyards is one of the great caufes of the multitude of 
people. * 

Thofe countries where coal-pits furnifli a proper fub- 
ftance for fewel, have this advantage over others, that not 
having the fame occafion for forefts, the lands may be cul- 
tivated. 

In countries productive of rice, they ate at great pains 
in watering the land ; a great number of men muft there- 
fore be employed. Befides, there is lefs land required 
to furnifli fubfiftence for a family, than in thofe which pro- 
duce other kinds of grain. In fine, the land which is elfe- 
where employed in railing cattle, ferves immediately for 
the fubfiftence of man ; and the labour, whichv in other 
places is performed by cattle, is there performed by men ; 
fo that the culture of the foil becomes to man an imtncnfe 
manufacture. 

CHAP. 

* Japan is compofed of a number of ifles, where there are many banks, 
and the fea is there extremely full of fifli. § China abounds in men. 

f See Du Halde, torn.. 2z p. 139, 142. 

I The greatcft number of the proprietors of land, fays Biftsop Burnet, find* 
ing more profit in felling their wool than their corn, inclofed their eftatesj 
the commons, ready to perifh with hunger, rofe up in arms ; they infiftcd 
on a divifion of the land* : the young King even wrote on this fuhjeel : 
•And proclamations were made againft thofe who inclofed their lands. &• 
rid*, of the L'tJ,. of the reformatio. 
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CHAP. XV. 

Of the Number of Inhabitant* with ReUtida to the Arts* 

When there is an agrarian law, and the lands are equally 
divided, the country may be extreinely well peopled* 
though there are but few arts, becauffi every citizen re* 
eeives from the cultivation of his land whatever is ndeef* 
fary for his fubfiftence, and all the citizens togetbe* con* 
fame all the fruits of the earth. Thus it was in feme re* 
publics. 

In our prefent fituation, in which lands atfe fb urtequal* 
\j diftf ibutcd, they produce much more than thoft whe* 
cultivate them, cart confume ; if the 4r& therefore ihould 
be neglected, arid nothing minded but agriculture, the 
country could not be peopled* Thofe who cultivate* hav* 
ihg cord to (pare, nothing would engage them to work the 
following year ; the fruits of the earth would not be con* 
fumed by the indolent 9 for thefe would haVe nothing with 
which they could purchafe them. It is neceflary then 
that the arts ihould be eftabliihed, in order that the pro* 
duce of the land may be eonfumed by the labourer and 
the artificer. In a word* it is now proper that many 
ihould cultivate much more than is neceflary for their own 
ufe. For this purpofo, they muft have a defire of enjoy- 
ing fuper&uities ; and thefe they can receive only from the 
artificer. 

Thofe machines which are dciigned to abridge art, are 
not always ufefuL If a piece of workmanibipr is of-a mo- 
derate price, fuch as is equally agreeable to the maker and 
the buyer, thofe machine? which render the manufacture 
more fimple, or, in other words, diminifla the number of 
workmen, would be pernicious. And if water-mills were 
not every where eftablifhed, I flxould not have believed 
them io ufeful as is pretended, becaule they have deprived 
an infinite multitude of their employment, a vaft number 
pf perfpns of the ufe of water, ahd the greateft part ol the 
land of its fertility. 

Vol. II. G CHAP. 
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CHAP. XVI. 

The Concern of the Legislator in the Propagation of the Species. 

Reoulatioks on the number of citizens depend greatly 
on ciremftances. There are countries iu which nature 
does all : the iegiflator then can do nothing. What need 
is there of inducing men by laws to propagation, when a 
fruitful climate yields a fufficient number of inhabitants ? 
Sometimes the climate is more favourable than the foil ; 
the people multiply, and are destroyed by famine ; this is 
the cafe of China. Hence a father fells his daughters, and 
expofes his children. In Tonquin * the fame caufes pro- 
duce the fame efFeft ; fo we need not, like the Arabian 
travellers mentioned by Renaudot, fearch for the origin of 
this in their fentimetits f on the mctempfychofis. 

For the fame reafon, the religion of the ifle of Formofa 
t does not fuffer the women to bring their children into 
the world, till they are thirty-five years of age: the 
prieftefs before this age, by bruifing the belly, procures 
abortion. 



CHAP. XVII. 

Of Greece, and the Number of its Inhabitants. 

^That erfca which in certain countries of the eaft fprings 
from phyfical caufes, was produced in Greece, by the na- 
ture of the government. The Greeks were a great na- 
tion, compofed of cities, each of which had a diftind go- 
vernment and feparate laws. They had no rftore the fpirit 
of conqueft aud ambition, than thofe of Swiffct land, Hol- 
land, 

• Datnniere's voyage*, vol 1. p.41. + Ibid. p. 167. 

f See the collection of voyages that contributed to the eftablifluncnt of 
the £aft-India company, vol 1. part. I. page i£a. Jk i*& 4 
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land, and Germany, have at this day. In every republic 
the legiflator had in view the happinefs of the citizens at 
home, and their power abroad, left it fliould prove inferioutf 
. * to that of the neighbouring cities Thus, with the en^ 
jorment of a fmall territory and great happinefs, it was 
eafy for the number of the citizens to incrcafe to fuch a* 
degree as to become burthenfome. This obliged them in*, 
ceffantly to fend out colonies ; and, as the Swifs da now, 
to let their men out to war. Nothing was negle&ed that 
could hinder the too great multiplication of children. 

They had amongft them republics, whofe conftitution 
was very remarkable. The nations they had fubdued were 
obliged to provide fubfiftence.for the citizens. The. Lace* 
daemonians were fed by the Helotes, the Cretans by the 
Periecians, and the Theffalians by the Praenefte. They 
were obliged to have only a certain number of freemen^ 
that their flaves might be able to furnifh them with fub- 
fiftence. It is a received maxim in our days, that it is ne- 
ceffary to limit the number of regular troops : now the 
Lacedaemonians were an army, maintained by the peafants I 
it was proper therefor® that this' army fliould be limited ; 
without this the freemen, who had all the advantages of 
fociety, would increafe beyond number, and the labourers 
be overloaded. The politics of the Greeks were particu- 
larly employed in regulating the number of citizens. Plato 
in his republic fixes them at five thoufand and forty, and 
he would have them (top or encourage propagation, as was 
moft convenient, by honours, fhame, and the advice of the 
old men ; he would even f regulate the number of mar-» 
riages, in fuch a manner, that the republic might be re- 
cruited without being overcharged. 

If the laws of a country, fays Ariftotle J, forbid the ex- 
pofing of children, the number of thofc brought forth ought 
to be limited. If they have more than the nuniber pre- 
fcribed by law, he advifes || to make the women mifcarry 
before the foetus be formed. 

The fame author mentions the infamous means made 
ufe of by the Cretans, to. prevent their having too great a 
number of children ; a precedent too indecent to repeat. > 

There are places, fays Ariftotle § again, where the laws 
give baftards the privilege of being citizens : but as foon 

G 2 as 

• In valour, difeipline, and military cxcrcifcl. + Republic, lib. 5. 
J Polit* lib. vii. cap. 16. ( Ibid - $ Poiit - Ub - "'* W P- 3* 
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a* they h*ve a fufficient number of people, this privilege 
ceafes. The favages of Canada: burn their prifoners, but 
when they have empty cottages to give them, they reoeivd 
them into their nation. 

Sir William Petty, in his calculation*, fuppdfes that i 
man in England is worth what he would fell for at Al* - 
giers *. This ean be true only with refpeA to England* 

There are countries where a man is worth nothing, the** 
are others where he is worth lefs than nothing. 



CHAP. XVIII. 

Of th« Statf and Number of People before the 1 Roman* 

Italy, Sicily, Afia minor, Gaul, and Germany, were 
nearly in the fame ftate as Greece, full of fmall nations that 
abounded, with inhabitants; they had no need of laws t* 
incrcafe their number. 



GHAP. XIX. 

Of the Depopulation of the Univerfe* 

Att thefe lfttle republics w6re ftoalloWed up f ft a larg* 
one, and the Univerfe infenfibly became depopulated : ill 
otdet to Be convinced of this, we need only cohfider the 
tfate of Italy and Greece, before and after the victories of 
the Romans. 

*• You will alk me, fays Livy f> tthere the Volfci cbuH 
*• fihd foldiers to fupport the war, after having been (b 
,c often defeated ? There muft have been formerly an ift* 
* finite number of people in thofe countries, which at pre- 
41 fent would be little better than a dfrfert, were it not ibt 
u a Few foldiers arid Ronian (laves. " 

u The oracles have ceafed, fays Plutarch, becaiife the 
'• places where they fpoke are deftroyed. At prefeht ifirt 
u can fcarcely find in Greece three thoufand men fit to 
•• bear arms." 

» I (halt 

* fiity pound* fctcrling. f Lib. f • 
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" I (hall not defcribe, fajs Strabo *, Epirus, and the «4- 
" jacent places ; bccaufe thcfc countries are entirely de- 
4< farted. This depopulation, which began long ago, ftill 
44 continues ; fo that the Roman ieldiers encamp in the 
" houfes $hey have abandoned/ 9 We find, the caufe of this 
. in Polybius, who lays, that Paulus JEmilius, after his 
victory, destroyed threefcore and tea cities of Epirus, and 
•arried away an hundred and fifty thoufand flaves, 



CHAP. XX. 

9hat the Ramans were under a Neceffity of making Laws to eneouragt) 
the Propagation of the Sjpecfes. 

The Romans, by deftroying others, were themfelyes fa* 
ftroyed : inceffantly in a&ion, in the heat of battle, and in 
the raoft violent attempts, they wore QUt like a weapon 
kept cpnftantly in ufe. 

J Ihall not here fpeak of the attention with which they 
applied themfelves to procure f citizens in the room of 
thofe they loft, of the aflbciations they entered into, the 
privileges they bellowed, and of that immenfe nurfery of 
citizens their (laves. I (hall mention what they did to re- 
cruit the number, not of their citizens, but of their men ; 
and as they were the people in the world wbo knew beffc 
how to adapt their laws to their projeds, an examination 
of what they did in this refpe& cannot be a matter of ia- 
jUfference. 



CHAP. XXL 

pf the Laws of the Romans relating to the Propagation of the Species. 

The ancient laws of Rome endeavoured greatly to incite 
the citizens to marriage. The feoate and the people made 

G 3 frequent 

• Lib. Til. pag. 496. 

f A modern author has treated of this in his confideratioas 00 thecaufes 
•f the rife and decleafron of the Roman grandeur. 
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frequent regulations on this fubjed, as Auguftus fays in 
his fpeech related by Dio *. 

Dionyfius Halycarnaffus + cannot believe, that after the 
death of three hundred and five of the Fabii, exterminated 
by the Veientes, there remained no more of this family 
but one fingle child ; becaufdrthe ancient law which oblig- 
ed every citizen to marry, and to educate all his children, 
was t ftiM in force. ; 

Independently of the laws, the cenfors had a particular 
eye upon marriage, and according to the exigencies of the 
republic engaged them to it by || fliame and by punifh- 
pients. 

The corruption of manners that began to take place, 

^contributed vaftly to difguft the citizens againft marriage, 
which was painful to thofe who had no tafte for the plea- 
fures of innocence. This is the purport of that fpeech § 

'which Metellus Numidicus, when he was the cenfqr, made 
to the people: •* If it was poflible for us to do without 

' " wives, we fhould deliver ourfelves from this evil : but 
*' ,as nature has ordained that we cannot live very happily 

t ** with them, nor fubfift without them, we ought to have 

' t •* more regard to our own prefervation, than to tranfient 

.' **' gratifications.'* 

The corruption of manners deftroyed the cenforflup, 
Which was itfelf eftablifhed to deftroy the corruption of 
;rnanners ; for when this corruption became general, the 
cenfor loft his power ^f. 

Civil difcofds, triumvirates, and profcriptions, weaken- 
ed Rome more than aay war flie had hitherto engaged in. 
They left but few citizens, and the greateft part of theih 
unmarried. To remedy this laft evil, Caefar and Auguftus 
re-eftabliflied "the cenforftiip, and would even be -J. cenfors 
themfeives. Caefar gave •*•+ rewards to thofe who had many 
phildren. All = women under forty- five years of age, 
who had neither kufbanc} nor children were, forbid to wear 

jewels, 

* Lib. 56. f Lib. %, \ In the year of Rome 277. 

I) See what was done in this refpe& in T. Livius, lib. 45.; the epitome 
of T. Livy, lib. 59.; Aulus Gellius lib. I. cap. 6.; Valerius Maximus, lio. 
}i. cap. 19. $ It is in Aulus Gellius, lib. I. cap. 6. 

J See what I have faid in book 5. chap. 19. 

4 See, Dio, lib. 44. and Xiphilinus in <\uguft. 

■♦+ Dio, lib. 43. Suetonius, life of Cscfar, cap. »•., Appian, lib. a, of the ch$ 
war. .'""'' 

1 «■ Eufebiui in his chronicle* \ 
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Jewels, or to ride in litters ; an excellent method thus to 
attack celibacy by the power of vanity. The laws of 
Auguftus * were more prefling : he impofed f new pen- 
alties on thofe who were not married, and increafed the 
rewards both of thofe who were married and of thofe who 
had children. Tacitus calls thefe Julian laws t i to all ap- 
pearance they were founded on the ancient regulations 
made by the fenate, the people, and the cenfors. 

The Ltw of Auguftus met with innumerable obftacles, 
and thirty-four years J| after it had been made, the Ro- 
man knights infilled on its being abolifhed. He placed on 
one fide thofe who were married, and on the other thofe 
who were not : Thefe laft appeared by far the grcateft 
number; upon which the citizens were aftonifhed and 
confounded Auguftus, with the gravity of the ancient 
cenfors, addreffed them in this manner $. 

14 Wiiile ficknefs and warfnatch away fo many citizens, 
14 what muft become of the city if marriages are no longer 
14 contracted ? The city does not confift of houfes, of por- 
14 ticoes, of public places ; men alone conftitute a city. 
•* You do not f.e men, like thofe mentioned in fable, an- 
" fing out of the earth to take care of your affairs. Your 
44 celibacy is not owing to the defire of living alone; every 
14 one of you have both table and bed companions. You 
44 only feek to enjoy your irregularities undifturbed. Do 
4 * you here cte the example of the Veftal virgins? if you 
44 preferve not the laws of chaftity, you ought to be 
u punifbed like them. You are equally bad citizens, 
14 whether your example has an influence on the reft of 
44 the wond, or whether it be difregarded. My only view 
44 is the perpetuity of the republic. 1 have increafed the 
44 penalties of thofe who have difobeyed ; and with re- 
44 fpeel to rewards, they are fuch as I do not know whe- 
44 ther virtue has ever received greater. For lefs will a 
44 thoufand men expofe life itfelf ; and yet will not trufe 
44 engage you to take a wife, and provide for children ?" 

He made a law, which was called after his name 
Julia, and Papia Poppaea from the names of the confuls 

G 4 for 

• Dio, lib 54. 

f In the yia; of Rome 736. $ Julias rogationcf, Annal, lib. 3. 

I In the year of Rome 762. Dio lib. 36. 

$ 1 have abridged this fpeech, which is of a tedious length ; it is to be 
fou&dinDMj, lib. jt» 
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* for jprt of that year. The greatnefs of the evil appear- 
ed in their being ele&ed : Dio f tells' us, that they were 
not married; and that they had no children. 

This law of Anguftus was properly a code of laws, and 
a fyftematic body of all the regulations that could be made 
on this fubjed. The Julian p laws were incorporated in- 
to it ; and received a greater ftrengtb. It was fo cxtenfivc 
in its ufe, and had an influence on fo mauy things, that it 
formed the fineft part of the civil law of the Romans. 

We find j| parts of it difperfed in the precious fragments 
of Ulpian, in the laws of the Digeft, colle&ed from authors 
who wrote on the Papian laws, in the hiftorians and others 
who have cited them, in the Theodofian code which a- 
boliflied them, and in the works of the fathers who have 
tenfured them, without doubt from a laudable zeal for the 
things of the other life, but with very little knowledge of 
the affairs of this. N 

Thefe laws had many heads J, of which we know thirty*? 
fiye. But fo return to my fubjecl as fpeedily as poflible, 
I (ball begin with thajt head, which Aulus Gelius f in- 
forms us was the feventh, an^ which relates to the honours, 
and rewards granted by that law. The Romans, who for 
the moft part fprung from the cities of the Latins, whicfc 
yrere Lacedaemonian | colonies, find who had received a 
part of their laws even from thofe cities =, had, like the 
Lacedemonians, foch veneration for old age, as to give it 
all honour and precedency. When the republic wanted 
citizens, they granted to marriage, and to a number of. 
children, the privileges which bad been given to age «*> 
T^ e y granted forae to marriage alone, independently of the 
children which might fpring from it : This was called the 
right of hufbands. They gave others thofe who had any 
children, and Jarger ftill to thofe who had three children, 

Thefe 

? Marcus Pau»ios Mutius, and Q^Popaeus Sabinus. Dio lib. 56. f Ibid. 

\ The 14th title of the fragments of Ulpian diftinguiihes ▼cry righdy Be- 
tween thf Julian and the Papian law. 

I James Godfrey Jias made a coUc&ipn of thefe. 

J The $5tl> is cited in the 19th law, S. de ritu uyptlsrum. 

«f Lib.ii. cap. 15. \ Dionyf. Halicamafius. 

mm The deputies of Rome who were fcm to fearcb into the law* of Greece^ 
went to Athens, and to the cities of Italy. 

<#> Aulus Gclliui, lib. ii. cap. 15. 
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Thefe three things muft not be confounded, Thefe la$ 
had thofe privileges which married men constantly enjoyed, 
as for example, a particular place in the theatre * ; thejr 
had thofe which could only be enjoyed by men who ha4 
children ; and which none could deprive them of but thofe 
who had a greater number. / 

Thefe privileges were very extenfive. The marrie4 
men who had the moft children, were always preferred f f 
whether in the purfuit, or in the exercife of honours. The 
conful, who had the moft numerous offspring, was the j 
firft who received the fafces ; he had his choice of the 
|| provinces ; the feaator who had moft children, had his 
name wrote firft in the catalogue of fenators, and was the 
$rft in giving his opinion § in the fenate* They might 
even ftand fooner than ordinary for an office, becaufe every 
child gave a difpenfation of a year ^[. If an inhabitant of 
Rome had three children, he was exempted from all 
troublefome offices +. The freeborn women who had three 
children, 7 and the freed women who had four, pafled = out 
of that perpetual tutelage, in which they had been held *«* 
by the ancient laws of Rome. 

As they had rewards, fo they had alfo penalties +4. 
Thofe who were not married, could receive no advantage 
from the will of any perfon that was not a near relation ■*- 
and thofe who being married, had no children, could re- 
ceive only fyalf J^. The Romans, fays. Plutarch -*-, mar- 
ry to be heirs, and not to have them. 

The advantages which a man and his wife might re- 
ceive from each other ** by will, were limited by law. If 
they had children of each other, they might receive the 

. whole 

• Suetonius in Augufto cap. 44. 

f Tacitus, lib. ii. Ut numerus liberornm in candidatis prspolleret* 
quod lex jubebat. f Aulut Gellius, lib. ii. cap. 15. 

5 Tacitus, annal. lib. 15. § See law 6. J 5. dc decurion, 
See law a. ff. de minorib. 
Law X. and %• ff. de vacatione et excufat. munerum. 
—= Fragm. of Ulpian, tit. 29. §.3. «*♦» Plutarch, life of Numa. 
-M- See the fragments of Ulpiau, tit. 14, 15, 16, 17, & iK. which compofe 
•#ne of the fineft pieces of the ancient civil law of the Romans. 

«- Sozom, lib. I. cap. 9. they could receive from their relations. Fragm* 
of Ulpian, tit 16. § 1. 

1 Sozom. lib. X. cap. 9. et leg. unic. cod. Theod. de infirm* poenis ccelib. 
et orbit. 

-•» Moral works, of the love of fathers towards their children. 
•• See a more particular account of this in the fragm. of Ulpian, tic* 15. 
etx6. 
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whole; if not, they could receive only a tenth part of the 

fucceffion on the account of marriage ; and if they had 

children by a former marriage, as many tenths as they had 

children. 

• If a hufband abfented himfelf * from his wife on any 

other caufe than the affairs of the republic, he could not 

inherit from her. 

The law gave to a furviving hufband or wife two years 
f to marry again, and a year aud a half in cafe of a di- 
vorce. The fathers who would not fuffer their children 
to marry, or refufed to give their daughters a portion, 
were obliged to do it by the magiftrates J. 
' They were not allowed to betroth when the marriage 
was to be deferred for more than two years ^f ; and as they 
could not marry a girl till flie was twelve years old, they 
could not be betrothed to her till flie was ten. The laws 
would not fuffer them to trifle || to no purpofe ; and, under 
a pretence of being betrothed, to enjoy the privileges of 
married men. 

It was contrary to law, for a man of fixty to J marry a 
woman of fifty. As they had given great privileges to 
married men, the law would not fuffer them to enter into 
ufelefs marriages. For the fame reafon, the Calvifian 
fenatufconfultum declared the marriage of a woman of 
above fifty, with a man lefs than fixty, to be 4 unequal : 
&o that a woman of fifty years of age could not marry 
without incurring the penalties of thefe laws. Tiberius 
added Jt to the rigour of the Papian law, and prohibited 
men of fixty from marrying women under fifty ; fo that* 
a man of fixty could not marry in any cafe whatsoever, 

without 

• Fragm. of Ulpian. tit 16. § I. 

■f Fragm. of Uljuan, tit 14. It feems the firft Julian laws allowed three, 
years: Speech of Auguftus in Dio, lib. 56. Su< tornus, life of Auguftus, cap. 
34. Other Julian laws granted but one year : The Papia* law gavt two. 
Fragm. of Ulpian, tit. 14. Thefe laws were not agreeable to the people; 
Anvoftua therefore foftened or ftrengthened them, as they were nicre or 
IciVdifpofed to comply with them. . 

I This was the 35th head of the Papian law. Leg. 19. J*, it ritu nufr 
tiarum. 

jj See Dio, lib 54. anno 736. Suetonius fn Octavio, cap. 34. 

$ Dio, lib. 54. and in the fame Dio, the fpee-h of Auguftus, lib. j6. 

5 Fragm. of Ulpian, tit. 16. and the 27th law, cod. dsnuftiit, 

+ Fragm. of Ulpian, tit. 16. § 3. 

} Sec Suetonius in CUudio, cap. 13* 
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without incurring the penalty. 'But Claudius abrogated 
* this law made under Tiberius. 

All thefe regulations were more conformable to the cli- 
mate of Italy, than to that of the North, where a man of 
fixty years of age has tlill a confiderable degree of ftrength ; 
and where women of fifty are not always paft child-bear- 
ing. 

That they might not be unneceffarily limited in the 
choice they were to make, Auguftus permitted all the 
free-born citizens who were not fenatorsf, to marry freed- 
women %. The Pa pi an || law forbade the fenators marry- 
ing freed-women, or thofe who had been brought up to 
the ftage ; and from the time of § Ulpian, free-born per- 
fons were forbid to marry women who had led a diforder- 
lj life, who had played in the theatre, or who had been- 
condemned by a public fentence. This muft have been 
eftahlifhed by a decrte of the fenate. During the time of 
the republic they had never made laws like thefe, tiecaufe 
the cenfors corrected this kind of diforders as foon as they 
arofe, or elfe prevented their rifing. 

Conftantine ^[ made a la/w, in which he comprehended 
in the prohibition of the Papian law, not only the fena- 
tors, but even thofe who had a confiderable rank in the 
ftate, without mentioning perfons in an inferiour ft at ion : 
This conftitited the law of thofe times. Thefe marriages 
were therefore no longer forb dden, but to the free-born 
comprehended in the law of Conftantine. Juftinian J. 
however abrogated the law of Conftantine, »nd permitted 
all forts of perfons to contra& thefe marriages : Arid by 
this means we have acquired fo fetal a libfcm . 

It is evident, that the penalties inflicted on thofe who 
married contrary to the prohibition of the law, were the 
fame as thofe inflic*ted on perfons who did not marry. 
Thefe marriages did not give them any civil advantage ++,; 
and the dowery = was confiscated after j^ the death of the 
wife, 

Auguftus 

* See Suetonius, life of Claudius cap. 33. and the fragm. of Uij ian 
tit. 16. § 3. 

t Dio, I.54. fragm. of Ulpian, tit. r> \ Auguftus' fpeech in Dio,lib»5$> 

fl Fragm. ofUlpi.ro, cap. 13. uiH the 44'Ji law if dc ritu nuptiarum, 

5 Fragm. of Ulpian, t;t 13. § 16 

\ See law I in cod. d? *«; ij>. | Novel. 177. 

■*■ Law 37. if. de openb twemrum, 4 7- fiv.tr'"*.. v 1 Ulpian, tit. 16. 5 * 
w» Fragm. of Ulpian, tit. 16. § ft. h Scc b°o* xxvL/hap. 13. 
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Auguftus hawing adjudged the fucceffion and legacies of 
thofe whom thefe laws had declared ipgapable to (the pub- 
lic treafwrjr *, they had the appearance, father of gfcal, 
than of political ancl civil laws* Thf 4*%uft they had al- 
ready conceived ar. . a burthen which appeared too heavy, 
was increafed by their feeing theoafelves a continual jnrej 
to the avidity of the treafury. On this account, it became 
-neceflary under Tiberius, that f thefe laws fbould be &f- 
tened, that Nero Qiould leflen the rewards given out ef 
the treafury to the t informers, that Trajan (houl4 || put 
a flop to their plundering, that Severus J fhould alfo mo- 
derate thefe laws, and that the civijians ibould cpnfider 
them as Q^ious, and in all their decisions deviate from the 
literal rigour. 

Befides, the Emperaurs enervated *J fhefe J»ws f by the 
privileges they gave, of the rights of hyftands, pf phildreo, 
and of three chi!4 rei )« They $4 more than this, they 
gave f particular perfona a difpenfarion from the penalties 
of thefe laws. But regulations eftahli&eti for the public 
utility, feeraed incapable of Emitting ap alleviation. 

It was highly reasonable, that they fbould grant the 
rights of children to the Veftais *+, whom jeligion retain- 
t ed in a neceffary virginity : They gave in, the fame poan- 

j nef the privilege o£ ;= married znen to (jilijers, becaufe 

i they could not marry. It was ouftopaary to exempt the 

I Emperours frpm the conftrainr. of certain civil laws. Thus 

Auguftus was freed from the conftraint of the law which 
1 limited the power of J^ eofra^chfing, and of that which fet 

I bound g 

* Except in certaia cafe*, See the fragtn. of Ulpian, tit. i& and the 
AnLy Uw in code, de caduc. tollcnd. 

f Relatum de moderanda, Pappix Popaca. Tacit, munal. lib. Wi. psft jijr, 

\ He reduced them to the fourth part. Sutttmias in Ner»ne y cap. xo. 

jl Sec Pliny's panegyric. 

§ Severus extended even tp %$ yean for the males, and to .twenty for 
the female &, the time fixed by the Papian law, as we fee by comparing the 
fragment of Ulpian, tit. 16. with what Terttdlian fays, apol. cap. 4. 

\ P. Scipio, the cenfor, complains, in his fpeech to the people, jof the 
abufes which were already introduced, that they received the fame privi* 
leges for adopted as for natural children. Aulus Gelliut, lib. v. cap. 19. 

4 See the 31ft law thrift vuptiorvpt, 

*+- Augffftus in the Papian law, gave them the privilege of mothers, 
See Dio, lib. 56. Numa had given them the ancient privilege of womci 
who had three children, that is, of having no guardian. Plutarch, life •/ 
Numa. 

as This was granted them by Claudius. Dio,lib. 6t. 

L Leg. apud cum ff. de swmamij&onib. $ *• 



Ctiap. ai. OF LAWS* 109 

bounds to the right of* bequeathing by teftament. Theft 
were only particular cafes: But at laft difperrfations were 
given without difcretion, and the* rule itfelf became nd 
giore than an exception* 

The feds of philofopbers had already introduced in the" 
empire a difpofition that eftranged them from bufiuefs ; d 
difpofition which could not gain ground in the time of the 
t republic, when every body was eniplojnid in the arts of 
war and peace; From hence arofe an idea of perfection, 
as connected with a life of fpfeculation ; frpm hence an 
estrangement from the cares and embanraffments of a fa- 
mily. The Chriftian religion coming after this philofophy, 
fixed, if I may make ufe of the expreffion, the ideas 
which that had only prepared. 

Chriftianity ftamped its character on jurifprudence ; for. 
empire has always a connection with the priefthood. This 
is vifible from the Theodofian code; which is only a col* 
le&ion of the deems 6f the Chriftian emperouf s. 

A panegyrift J of Conft&ntiiie fays to that Emperour, 
" Your laws were made only to torrefi: vice, and to re- 
" gulate manners ; you have ftripped the ancient laws of 
" that artifice, which feemed to have no other aim than 
•* w lay fnares for {implicity." 

k is certain^ that the alterations made by Cozlftantine 
took their rife, either from fentiments rdlating to the 
CftabliihmeTit of Chriftianity, or from ideas conceived of 
its perfe&idn. From the firft, proceeded thofe laws which 
gave fueh authority to bifhopSj and which have been the 
fotttidkrien of thd eeclefiaftical jurifdi&iou : From hence 
thdfelaws which weakened paternal authdrity ||, by de* 
friving the father of his property in the poffeffions of his 
children; To extend a neW religion, they were obliged to 
take away the dependence of children, who are always 
leaft attached to what is already eftablifhed. 

The laws made with a view to Chriftian perfe&ion, 
were more particularly thofe by which the $ penalties of 

tbi 

•t>k>, lib S5* 

f See in Cicero's offices, his fentiments on this fpirit of fpeculation. 

i Nazartus in panegyrico Conftantini, anno 3 jr. 

I See law I, 3, 3. in the Theodofian code, tie bonis mat emit mat critique p~ 
neru, etc. and the only law in the fame code dt Unit qua JtUit fam'd. acfu'f 
tuntnr. 

% Leg. unic» cod« Thcod. de infirm* pcen. cxlib. et orbit* 



i to THE SPIRIT BookXXllL 

the Papian lawd were abolifhed ; thofe who were not mar- 
ried, were equally exempted from them, with thofe who, 
being married, had no children. 

" Thefe laws were eftablifhed, fays an ecckfiaftic * hit 
" torian, as if the multiplication of the human fpecies was 
<( an effe& of our care ; inftead of being fenfible that the 
" number is increafed or diminifhed, according to the or- 
*' der of providence.' ' ' 

Principles of religion have had an extraordinary influ- 
ence on the propagation of the human fpecies. Sometimes 
they have promoted it, as amongft the Jews, the Mahome- 
tans, the Gauls, and the Chinefe ; at others, they have put 
a damp to it, as was the cafe of the Romans upon their 
conversion to Chriftianity. . 

They every where inceffantly preached up continency ; 
a virtue the more perfect, becaufe in its own nature it can 
be pra&ifed but by very few. 

Conftantine had not taken away the decimal laws, which 
granted a greater extent to the donations between man 
and wife in proportion to the number of their children : 
Theodofius the younger f abrogated even thefe laws. 

Juftinian declared all thofe marriages % valid, which had 
been prohibited by the Papian laws. Thefe laws required 
people to marry again : Juftinian granted || privileges to 
thofe who did not marry again. 

By the ancient laws, the natural right which every one 
had to marry and beget children, could not be taken away. 
Thus when they received a J legacy on condition of not 
marrying, or when a patron made his ^f freed- man fwear, 
that he would neither marry nor beget children, the Pa- 
pian law annulled both the | condition and the oath. The 
claufes, on continuing in widowhood, eftablifhed amongft us, 
contradift the ancient law, and defcend from the conftitu- 
tions of the emperours, founded on ideas of perfection. • 

There is no law that contains an exprefs abrogation of 
the privileges and honours which the Romans had granted 
to marriages, and to a number of children. But where ce- 
libacy 

• Sozomenus p. 17. ' "f Leg. a. et 3. cod. Thcod. dejur. liber. 

\ Leg. Sancimut, code de nuptiis. R Novell 127. cap. 3. Novell 

XI 8. cap. 5. § Leg. 54 fF.de condit. et demon ft 

1 !>£• 5. § 4. de jure patronatus. | Paul in his fentences, lib. in. 

tit. 4. § * J. 
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libacy had the pre-eminence, marriage could not be held 
in honour ; and finoe thej could oblige the officers of the 
public revenue to renounce fo many advantages by the a- 
bolition of the penalties, it is eafy to perceive that with yet 
greater eafe they might put a ft op to the rewards. 

The fame fp : ritual reafon which had permitted celibacy, 
foon impofed it even as neceffary. God forbid that I 
fhould here fpeak. agaiull eel ib icy, as adopted by religion: 
But who can be filent when this is built on libeitinifm ; 
when the two fexes corrupting each other, even by the na- 
tural fenfations therafelves, fly from an union which ought 
to make them better, to live in that which always renders 
them worfe ? 

It is a rule drawn from nature, that the more the num- 
ber of mirriages is diminiihed, the more corrupt are thofe ' 
yho have entered into that date : The fewer married men, 
the lefs fidelity is there in marriage j as when there are 
more thieves there are more thefts. 



CHAP. XXII. 



Of the Expofing of Children. 

The Roman policy was very good in refpeft to the expos- 
ing of children. Romulus, fays Dionyfius Halicarnaffus * s 
laid the citizens under an obligation to educate all their 
male children, and the eldeft of their daughters. If the 
infants were deformed and monflrous, he permitted the ex- 
pofing them, after having foewn them to five of their 
Beared neighbours. 

Romulus did not fuffer j- them to kill any infant under 
three years old :, By this means he reconciled the law 
which gave to fathers the right over their children of life 
and death, with that which prohibited their being exppfed. 

We find alfo in Dionyfius Halicarn alius t that the law 
which obliged the citizens to marry, and to educate all their 
children, was in force in the 277th year of Rome : Wefee 
that cuftom had retrained the law of Romulus, which per- 
mitted them to expofe their younger daughters. 

We 

9 Antiquities of Rome, 111. 2. f ftid. } Lib.?. 
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We have no knowledge of what the few of the twelve 
tables (made in the year of Rome 3c 1) appointed with 
refpeft to the expofing of children, except from a paflage 
of Cicero *,who fpeaking of the office of tribune of the 
people, fays that fooa after its birth, like the monftrous 
infant of the law of the twelve tables, it was ftifled : The 
infant that was not monftrous was therefore preferved, and 
the law of the twelve tables made no alteration in the pre- 
ceding iriftitutions. 

•* The Gertnans," fays Tacitus f, " never expofe their 
** children ; amongft them the beft manners have more force, 
" than in other places the beft laws." The Romans hud 
therefore laws againft this cuftom, and yet they did not 
follow them. We find not any % Roman law, that permit- 
ed the expofing of children : This was> without doubt, an 
abufe introduced towards the decline of the republic, when 
luxury robbed them of their freedom, When wealth divid- 
ed was called poverty* when the father believed that att 
was loft which was given to his family, and when this 
family was diftinfi from his property. 



GHAP. XXIII. 

Of thd State of the Univcrfc after the Deftru&ion of the Rotnaat, 

The regulations made by the Romans to increafe the 
number of their citizens, had tbeir effe&, while the repub- 
lic, in the full vigour of its conftitution, had nothing to re- 
pair but the loffes they fuftained by their courage, by their 
intrepidity, their firmnefs, their love of glory, and of vir- 
tue. But foon the wifeft laws could not re-eflablifh what 
a dying republic, what a general anarchy, tf hat a military 
government, what a rigid empire, what a proud defpotic 
power, what a feeble monarchy, what a ft up id, weak, and. 
fuperftitious court had fucceffively pulled down. It might 
indeed be faid, that they conquered the world only to 
weaken it, and to deliver it up defencelefs to barbarians. 

The 

• Lib. 3. <le legib. f De tnorib. German, 

f There is not any title on this fubiec"fc in the Digcft ; the tide of tjfc 
code fays nothing of it, no more thai* the Novels* 
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The Gothic nations, the Getes, the Saracens, and Tartars,. 
by turns, harrafTed them : Soon the barbarians had none 
to deftroj but barbarians. Thus, in fabulous times, after 
the inundations and the deluge, there arofe out of the earth 
armed men, who exterminated one another. 



CHAP- XXIV; 



The Changes which happened in Europe, with Regard to the Number fef 
Inhabitants. 

Ik the (late Europe was in, one tirduld not imagine it pof- 
fible for it to be retrieved ; efpecially when under Charle- 
magne it formed only one vaft empire. But, by the na- 
ture of government at that time, it became divided into 
an infinite number of petty fovereignties ; and as the lord' 
or Sovereign who refided in his village, or city, was neither 
great, rich, powerful, nor even fafe. but by the number of 
his fubje&s ; every one employed himfelf with a lingular 
attention to make his little country flourifh. This fuc- 
ceeded in fuch a .manner, that notwithstanding the irregu- 
larities of government, the want of that knowledge which 
has fince been acquired in commerce, and the numerous 
wars and diforders inceffantly arifing, moft countries of 
Europe were better peopled in thofe days, than they are 
even at prefent. 

I have not time to treat fully of this fubjeft. But I 
fliall cite the prodigious armies engaged in the crufades, 
compofed of men of all countries. Puffendorf * fays, that 
in the reign of Charles IX. there were in France twenty 
millions of men. 

It is the perpetual reunion of many little dates that has 
produced this diminution. Formerly every village 6f 
France was a capital ; there is at prefent only one large . 
one : Every part of the ftate was a centre of power ; at 
prefent, all has a relation to one centre ; and this centre 
is, in fome meafure, the ftate itfelf. 

Vol, II. H CHAP. 

* Introdu&ion to the hiftory of Europe, cap. j. of France. 
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CHAP. XXV. 

The fame 9abje& continued. 



Europe, it is true, has, for thefe two ages paft, greatly 
incrcafed its navigation ; This has both procured and de- 
prived it of inhabitants. Holland fends every year a 
great number of mariners to the Indies ; of whom not 
above two-thirds return ; the reft either perifh or fettle in 
the Indies. The fame thing mud happen to every other 
nation engaged in that trade. 

We mull not judge of Europe as of a particular flute en- 
gaged alone in an extenfive navigation. This ftate would 
increafe in people, becapfe all the. neighbouring nations 
. would endeavour to have a fhare in this commerce ; and 
mariners would arrive from all parts. Europe, feparated 
from the reft of the world by religion *, by vaft feas, and 
defcrts, cannot be repaired in this manner. 



CHAP. XXVI. 

C V> n fr n^fnrftt 

From all this we may conclude, that Europe is at prefent 
in a condition to require laws to be made in favour of the 
propagation of the human fpecies. The politics of the an- 
cient Greeks inceftantly complain of the inconveniences 
that attend a republic from the exceffive number of citi- 
zens ; but the politics of this age call upon us to take pro- 
per means to increafe ours. 

CHAP. 

* Mahometan countries furronnd it almoft on every fide. 
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CHAP. XXVII. 



Of the Laws made in France to encourage the Propagation of the Species 

Louis XIV. appointed * particular penfions to thofe who 
had ten children, and much larger to thofe who had twelve. 
But it is not fufficient to reward prodigies. In order to 
communicate a general fpirit which leads to the propaga- 
tion of the fpecies, it is neceffary for us to eftablifh, like 
the Romans, general rewards, or general penalties. 



CHAP. XXVIII. 

By what Means we may remedy a Depopulation. 

When a ftate is depopulated by particular accidents, by 
wars, peftilence, or famine, there are ftill refources left. 
The men who. remain may prefetve the fpirit of induftry ; 
they may feek to repair their misfortunes, and calamity 
itfelf may make them become more induftrious. % The evil 
is almoft incurable, when the depopulation is prepared be- 
forehand by interiour vice and a bad government. When 
this is the cafe, men perifh with an infallible and habitual 
ficknefs : Born in mifery and languifhing in weaknefs, in 
violence, or under the influence of a wicked adminiftration, 
they fee themfelves deftrojred, and frequently without per- 
ceiving the caufe of their definition. Of this we have a 
melancholy proof, in the countries defolated by defpotic 
power, or by the exceflive advantages of the clergy over 
the laity. 

In vain lb all we wait for the fuccour of children yet un- 
.born, to re-eftabliih a ftate thus depopulated. There is 
not time for this ; men in their folitude are without 
courage or induftry. With land fufficient to nourifh a 
people, they have fcarcely enough to nourifh a family. 

H a The 

f The cdi& of x666, in favour of marriages. 
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The common people have not even a property in the mi- 
fcries of the country, that is, in the fallows with which it 
abounds. The clergy, the prince, the cities, the great 
n en, and fome of the* principal citizens', infenfibly become 
proprietors of the land, which lies uncultivated : The fa- 
milies who are ruined have left their fields ; and the la- 
bouring man is deftitute 

. In this fituation they fhould take the fame meafures 
throughout the whole extent of the empire, which the Ro- 
mans took in a part of theirs : They fhould pra&ife in 
their diftreli, what thefe obferved in the midft of plenty; 
that is, they Jhould diftribute land to all the families who 
are in waut, and procure them the materials for clearing 
and cultivating it. This diftribution ought to be continued 
as long as there is a man to receive it ; and in fuch a man- 
ner, as not to lofe a moment, that can be induflrioufly em- 
ployed. 



CHAP. XXIX. 

Of Hofpitals. 



A man is not poor becaufe he has nothing but becaufe hd 
does not work. The man who without any degree of 
wealth has an employment, is as much at his eafe as h€ 
who without labour has an income of an Hundred crowns 
a-year. He who has no fubftance, and yet has a trade, ii 
not poorer than he w{io poffeffing ten acres of land, is ob- 
liged to cultivate it for his fubfiftence. The mechanic who 
gives his art as an inheritance to his children, has left them 
a fortune which is multiplied in proportion to their num- 
ber. It is not fo with him, who having ten acres of land 
divides it amongft his children* 

la trading countries, * where many men have no other 
fubfiftence but from the arts, the ftateis frequently obliged 1 
to fupply the neceffities of the aged, thefick, and the orphan. 
A well regulated government draws this fupport from the 
arts themfelves. It gives to fome fuch employment as 
they are capable of performing ; others are taught to 
work, and this teaching of itfelf becomes an employment* 

Taofe 
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Thofe alms which are given to a naked man in the ftreets,, 
do not fulfil the obligations of the ftate, which owes to 
every citizen a ceitain fubfiftence, a proper nourifbment, 
convenient clothing, and a kind of life not incompatible 
with health. 

Aurengzebe * being aiked why he did not build hofpi- 
tals, faid, " I will make my empire fo rich, that there 
fhall be no need of hofpitals." He ought to have (aid, I 
will begin by rendering my empire rich, and then I will 
build hofpitals. 

The riches of a ftate fuppofe great induftry. Amidft 
the numerous branches of trade, it is impoffible but iome 
muft fuffer ; and confequendy the mechanics, muft be in a, 
momentary necefihy* 

Whenever this happens, the (late is obliged to lend them 
a ready affiftance ; whether it be to prevent the fufferings 
of the people, or to avoid a rebellion. In this cafe hofpi- 
tals, or fome equivalent regulations, are necefiary to pre- 
vent this mifery. 

But when the nation is poor, private poverty fprings 
from the general calamity ; and is, if 1 may fo exprefs my- 
felf, the general calamity itfelf. All the hofpitals in the 
world cannot cure this private poverty : On the contrary, 
the fpirit of indolence which it conftantly infpires, in- 
creafes the general, and consequently the private mifery. 

Henry VIII. + refolving to reform the church of Eng- 
land, ruined the Monks, of themfelves a lazy fet of people 
that encouraged lazinefs in others : Becaufe, as they prac- 
tifed hofpitahty, an infinite number of idle per ons, gentle- 
men and citizens, fpent their lives in running from con- 
vent to convent. He demolifhed even the hofpitals ia 
which the lower people found fubfiftence, as the gentle- 
men did theirs in the monafteries. Since thefe changes, 
the fpirit of trade and induftry has been eftablifhed in 
England. 

At Rome, the hofpitals place every one at his eafe, ex- 
cept thofe who labour, except thofe who are induftrious, 
except thofe who have land, except thofe who are engaged 
in trade. 

I have obferved, that wealthy nations have need of hof- 
pitals, becaufe fortune fubje&s them to a thoufand acci- 

H 3 dents ?■ 

• Sec Sir John Charriin's travels through Pcrfia, yoL 8. 
\ "Sec Burnet* s hUt. of the reformatioa. 
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dents : Bat it is plain, that tranfient affiftances are much 
better than perpetual foundations. The evil is momen- 
tary ; it is neceffary therefore, that the fuccour fhould be of 
the fame nature, and that it be applied to particular acci- 
dents. 



BOOK xxir, 



OF LAWS AS RELATIVE TO RELIGION, CONSIDERED IN IT- 
SELF AND IN ITS DOCTRINES. 



CHAP. I. 

Of Religion in general. 



X\.s amidft feveral degrees of darknefs we may form a 
judgment of thofe which are the leaft thick, and among 
precipices, which are the leaft deep ; fo we may fearch a- 
mong falfe religions for thofe that are raoft conformable to 
the welfare of fociety ; for thofe, which, though they have 
not the effect of leading men to the felicity of another life, 
may contribute moll to their happinefs in this. 

I fhall examine therefore the feveral religions of the 
world in relation only to the good they produce in civil 
fociety; whether I .fpeak of that which has its root in 
heaven, or of thofe which fpring from the earth. 

As in this work I am not a divine, but a political writer, 
I may here advance things which are no otherwife true, 
than as they correfpond with a worldly manner of think- 
ing, not as confidered in their relation to truths of a more 
fublime nature. 

A perfon of the leaft degree of impartiality muft fee 
that 1 have never pretended to make the interefts of re- 
ligion fubmit to thofe of a political nature, but rather to 
unite them : Now, in order to unite, it is neceffary that 
we fhould know them. 

The 
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The Chriftian religion, which ordains that men fliould 
love each other, would without doubt have every nation 
blcft with the bed civil, the bed political laws ; becaufe 
thefe, next to this religion, are the greateft good that men 
can give and receive* 



CHAP. II. 

A Parados of Mr. Bayle's. 

Mr. * Bayle has pretended to prove, that it is better to 
be an athieft than an idolator j that is, it is lefs dangerous 
to have no religion at all than a bad one. " I had rather, 
" faid he, it fliould be faid of me, that I had no exiftence, 
u than that I am a villain." This is only a fophifm, found- 
ed on this, that it is of no importance to the human race 
to believe that a certain man exifts ; whereas it is ex- 
tremely ufeful for them to believe the exiftence of a God. 
From the idea of his non-exiftence, immediately follows 
that of our independence ; or, if we cannot conceive .this 
idea, that of difobedience. To fay that religion is not a 
reftraining motive, becaufe it does not always reftrain, is 
equally abfurd as to fay that the civil laws are not a re* 
{training motive. It is- a falfe way of reafoning againft 
religion, to colled in a large work a long detail of the evils 
it has produced, if we do not give at the fame time an enu* 
xneration of the advantages which have flowed from it. 
Were I to relate all the evils that have arifen in the world 
from civil laws, from monarchy, and from republican go- 
vernment, I might tell of frightful things. Was it of no 
advantage for fubjeds to have religion, it would ftill be of 
fome if princes had it, and if they whitened with foam the 
only rein which can reftrain thofe who fear not human laws. 
A prince who loves and fears religion, is a lion, who (loops 
to the hand that ftrokes, or to the voice that appeafes him. 
He who fears and hates religion, is like the favage beaft, 
that growls and bites the chain which prevents his flying on 
the paflenger. He who has no religion at all, is that ter- 
rible animal who perceives his liberty only when he tears 
in pieces, and when he devours. 

H 4 The 

* Thoughts on the comet* 
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The queftion is not to know, whether it would be bet- 
{er that a certain man, or a certain people had no religion, 
than to abufe what they have ; but to know which is the 
jeaft evil, that religion be fo me times abufed, or that there 
be no fuch reft rain t as religion on mankind. 

To diminiih the horror of atheifm, they lay too much to 
the charge of idolatry. It is far from being true, that 
when the ancients raifed altars to a particular vice, thej 
intended to (hew that they loved the vice ; this fignified, 
on the contrary, that they hated it. When the Lacedae- 
monians erected a temple to Fear, it was not to fhew that 
this warlike nation defired that he would in the midft of 
battle poffefs the hearts of the Lacedaemonians. They ha4 
deities to whom they prayed not to infpire them with 
guilt ; and others whom they befought to fhield them/ 
from it. 



CHAP. III. 

That a moderate Government is moll agreeable to the Chriflian Religion, 
and a defpotic Government to the Mahometan. 

The Chriftian religion is a ftranger to mere defpoti? 
power. The mildnefs fo frequently recommended in the, 
gofpel, is incompatible with the defpotic rage with which 
a prince puniihes his fubje&s, and exerqifes himfclf in 
cruelty. 

As this religion forbids the plurality of wives, its princes 
are lefs confined, lefs concealed from their fubjeas, and 
confequently have more humanity.; they are more dif- 
pofed to be directed by laws* and more capable of perceiv- 
ing that they cannot do whatever they pieafe. 

While the Mahometan princes, inceffantly give or re- 
ceive death, the religion pf the Chriftians renders their 
princes lefs timid, and confequently lefs cruel. The 
prince confides in hi$ fabjeft^, and the fubje&s in the 
prince. How admirable the religion, which, while it 
feems only to have in view the felicity of the other life, 
conftitutes the happinefs of this ! 

It is the Chriftian religion, that, in fpite of the extent of 
{he empire, and the influence of the climate, has hindered 

defpotj* 
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defpotic power from being eft abli died in /Ethiopia, and 
has carried into the heart of Africa the manners aud lawi 
•f Europe, 

The heir to the empire of ^Ethiopia enjoys a principali- 
ty, and gives to other fubjects an example of love and o- 
bedience. Nor far from thence may be feen the Mahome- 
tan (hutting up the children of the king * of Sennar ; ( at 
whofe death the council fends to murder them, in favour 
,©f the prince who mounts the throne. 

Let us fet before our eyes, on die one hand, the continu- 
al maffacres of the kings and generals of the Greeks and 
Romans; and on the other, the deft rud ion of people and 
cities by thofe famous conquerors Timur Beg and Jenghiz 
Khan, who ravaged Afia j and we fliall fee that we owe to 
Chriftianity, in government a certain political law, and in 
war a certain law of nations, benefits which human nature 
can never fufficiently acknowledge. 

It is owing to this law of nations, that amongft us vic- 
tory leaves thefe great advantages to the conquered, life, 
liberty, laws, wealth, and always religion when the con- 
queror is not blind to his own intereft. 

We may truly fay, that the people of Europe are not at 
prefent more disunited than the people and the armies, or 
even the armies amongft themfelves, were under the Ro- 
nian empire, when it was become a defpotic and military 
government On the one hand, the armies engaged in war 
againft each other ; and, on the other, they pillaged the 
cities, and divided or confifcated the lands. 



CHAP. IV. 

£onfequeiices from the Character of the Chriftian Religion, and that of 
the Mahometan. 

*ROM the characters of the Chriftian and Mahometan re- 
ligions we ought, without any farther examination, to em* 
brace the one, and reject the other : for it is much eafier 
to prove that religion ought to humanize the manners of 
men, than that any particular religion is true. 

It; 

* DefcriptioB ef ,/Ethiopia by M. Ponce, a phyfician. Colletl'inn of edify*. 
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It is a misfortune to human nature, when religion is 
given by a conqueror. The Mahometan religion, which 
fpeaks only by the fword, a&s ftill upon men with that do* 
ftruftive fpirit with which it was founded. 

The hiftory of Sabaco * one of the paftoral kings of 
Egypt, is very extraordinary. The tutelar god of The- 
bes appearing to him in a dream, ordered him to put to 
death all the priefts of Egypt. He judged that the gods 
were difpleafed at his being on the throne, fince they or- 
dered him to commit an a&ion contrary to their ordinary 
pleafure ; and therefore he retired into ^Ethiopia. 



CHAP. V. 

That the Catholic Religion is mod agreeable to a Monarchy, and the Pro- 
teftant to a Republic. 

When a religion is introduced and fixed in a ft ate, it is 
commonly fuch as is mod fuitable to the plan of govern- 
ment there eftablifhed : for thofe who receive it, and thofe. 
who are the caufe of its being received, have fcarcely any 
other idea of policy than that of the ftate in which they were 
born* 

When the christian religion, two centuries ago, became 
unhappily divided into Catholic and proteftant, the people of 
the north embraced the Proteftant, and thofe of the fouth 
adhered ftill to the Catholic. 

The reafon is plain : the people of the north have, and 
will for ever have^afpirit of liberty and Independence, which 
the people pi the fouth have not ; and therefore a religion 
which has /io vifible head, is more agreeable to the indepen- 
dency of the climate than that which has one. 

In the countries themfelves, where the proteftant religion 
became eftablifhed, the revolutions were made purfuant to 
the feveral plans of political government. Luther having 
great princes on his fide, would never have been able to make 
them reliih an ecclefiaftic authority that had no exterior pre- 
eminence ; while Calvin, having to do with people who 
lived under republican governments, or with obfeure citi- 
zens 
* Sec Diodorus, lib. a. 
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zens and monarchies, might very well avoid eftablifliing dig- 
nities and pre-eminence. 

Each of thefe two religions was believed to be the moil 
perfeft ; the Calvinift judging his moft conformable to what 
Chrift had faid, and the Lutherans to what the apoftles had 
praftifed. 



CHAP. VI. 

Another of Mr. Bayle's Paradoxes. 



Mrp, Bayle, after having abufed all religions, endeavours 
to fully Chriftianity : he boldly afferts, that true Chriftians 
cannot form a government of any duration. Why not? Ci- 
tizens of this fort being infinitely enlightened with refpeft 
to the various duties of life, and having the warmeft zeal 
to fulfil them, muft be perfectly fenfible of the rights of na- 
tural defence. The more they believe themfelves indebted 
to religion, the more they would think due to their country. 
The principles of Chriftianity deeply engraved on the heart, 
would be infinitely more powerful than the falfe honour of 
monarchies, than the human virtues of republics, or the fer- 
vile fear of defpotic ftates. 

It is aftonifliing, that this great man fhould not be able 
to diftinguifh between the orders for the eftablifljment of 
Chriftianity, and Chriftianity itfelf ; and that he ihould be 
liable to be charged with not knowing the fpirit of his own 
religion. When the legiflator, inftead of laws, has given 
counfels, this is becaufe he knew, that if thefe counfels were 
ordained as laws, they would be contrary to the fpirit of 
the laws themfelves. 



CHAP. VII. 

Of the Laws of Perfection in Religion. 

Human laws made to direft the will, ought to give pre- 
cepts, and not counfels ; religion made to influence the heart, 
ought to give many counfels,' and few precepts. 

When, 
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When, for inftance, it gives rules not for what is good, 
but for what is better ; not to dired to what is right, but 
to what is per fed; it is expedient, that thefe fliould be coun- 
fels, and not laws : for perfe&ion can have no. relation to 
the univerfahty of men or thing?. Betides,, if thefe were 
laws, there would be a neceffity for an infinite number of 
others to make people obferve the firlk Celibacy was ad- 
vifed by Chriftianity : when they made it a law in refpeft 
to a certain order of men, it became neceflary to make new 
* ones every day, in order to oblige thofe men to obferve 
it. The legifhtor wearied himfelf, and he wearied focietj, 
to make men execute by precept, what tho/e who love per- 
fection would have executed as counfel. 



CHAP. VI1L 

Of the ConncAion between the Moral I*awt and thofe of Religion 

In a country fo unfortunate as to have a religion that God 
has not revealed, it is always neceflary for it to be agreea- 
ble to morality ; becaufe even a falfe religion is. the beft fe- 
eurity we can have of the probity of men. 

The principal points of religion of the inhabitants of Pe- 
gu f are, not to commit murder, not to Ileal, to avojd un- 
cleannefs,not to give the lead uneafinefs to their neighbour, 
but to do him, on the contrary, all the good in their power. 
With thefe rules they think they fhould be faved in any re- 
ligion whatsoever. From hence it proceeds, that thefe peo- 
ple, though poor apd proud, behave with gendenefs and 
companion to the unhappy. 



CHAP. IX. 

Of the JEflenet. 



The Eflenes $ made a vow to obferve jufltce to mankind, 
to do no ill to any perfon, upon whatsoever account ; to 

keep 

• Dupin's eccltfiaftical library of the fixth century, vol. v. 
f Collection of voyages that contributed to the ciiabljf! men* of 'he Eaft 
India company, vol, 3. part 1. page 63. J HJL of the Jews by Prided* 
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keep faith with all the world, to hate injuftice, to com* 
raand with modefty, always to fide with truth, and to fly 
from all unlawful gain* 



CHAP. X. 

Of the 5e& of Stoics. 

The fetreral fe£k*s of philofophy amongft the ancients, were a 
fpecies of religion;' i .Never were any principles more worthy 
of human' nature, and more proper to form the good man* 
than thofe of the ftoics : and if I could for a moment ceafe 
to think that I am a Chriftian* I mould not be able to hin- 
der rayfelf from ranking the deftru&ion of the feel of Zeho 
among the misfortunes that have befallen the human race. 

It carried to excefs only thofe things in which there is 
true greatnefsy the contempt of pleafure and of pain. 

It was this fed alone that made citizens ; this alone that 
made great men ; this alone great emperours. 

Laying afide for a moment revealed truths, let us fearch 
through all nature, and we mall not find a nobler obje& 
than the Antoninufes : even Julian himfelf, Julian (a com*, 
mendation thus wreftedfrom me, will not rendtr me an ac- 
complice of his apoftafy)* no, there has not been a prince 
fince his reign more worthy to govern mankind. 

While the Stoics looked upon riches, *human grandeur, 
grief, difquiet tides, and pleafure, as vanity ; they were en- 
tirely employed in labouring for the happinnefs of man- 
kind, and in exercifvng the duties of fociety. It feems as 
if they regarded that facred fpirit, which they believed to 
dwell within them, as a kind of favourable providence 
watchful over the, human race. 

Born for fociety, they all believed that it was their def- 
ttny to labour for it ; with fo much the lefs fatigue, as 
their rewards were all within themfelves* Happy by 
[their philofophy alone, it feemcd as if only the happinefs 
of others could inereafe theirs. 



CHAP. 



u6 THE SPIRIT Book XXIV, 



CHAP. XI. 

0/ Contemplation. 

Men being made to preferve, to nourifli, to clothe them. 
felves, and do all the adions of fociety, religion ought 
not give them too contemplative a life *• 

The Mahometans become fpeculative by habit; they 
pray five times a- day, and each time they are obliged to 
caft behind them every thing which has any concern with 
this world ; this forms them for fpeculation. Add to this 
that indifference for all things which is infpired by the doc- 
trine of unalterable fate. 

If other caufes tfefides thefe concur to difengage their af- 
fections ; for inftance, if the feverity of the government, 
if the laws concerning the property of land, give them a 
precarious fpirit ; all is loft. 

The religion of the Gaurs formerly rendered Perfia a 
flourifhing kindom ; it corrected the bad effects of defpotic 
power. The fame empire is now deftroyed by the Mabo. 
metan religion. 



• CHAP. XII. 

Of Penance 

Penances ought to be joined with the idea of labour, not 
with that of idlenefs ; with the idea of good, not with that 
of fupereminent j with the idea of frugality, not with that 
of avarice. 

CHAP. 

* Thii it the inconvenience of the do&riac of Foe and Laokiun. 
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CHAP. XIII. 

Of inexpiable Crimes. 

It appears from a parfage of the books of the pontiffs, 
quoted by Cicero *, that they had amongft the f Romans 
inexpiable crimes ; and it is on this, that Zozimus founds 
the narration fo proper to blacken the motives of Conftan- 
tine's eonverfion j and Julian, that bitter raillery on this 
converfion in his Caefars. 

The pagan religion indeed, which prohibited only fome 
of the grafter crimes, and which flopped the hand, but med- 
dled not with the heart, might have crimes that were in- 
expiable : but a religion which bridles all the paffions ; 
which is not more jealous of a&ions than of thoughts and 
defires ; which holds us not by a few chains, but by an in- 
finite number of threads; which, leaving human juftice 
afide, eftablifhes another kind of juftice ; which is fo order- 
ed, as to lead us continually from repentance to love, and 
from love to repentance ; which puts between the judge and 
the criminal a great mediator, between the juft and the 
mediator a great judge ; a religion like this ought not to 
have inexpiable crimes. But, while it gives fear and hope to 
all, it makes us fufficiently fenfible, that though there is no 
crime in its own nature inexpiable, yet a whole criminal life 
, may be fo ; that it is extremely dangerous to affront mercy, 
by new crimes and new expiations ; that an uneafinefs on 
account of ancient debts, from which we are never entirely 
free, ought to make us afraid of contracting new ones, of 
filling up the meafure, and going even to that point where 
paternal goodnefs ends. 

CHAP. 

* Lib %. of laws. 

f Sacrum commifTum, <juod neque expiari poterit, impie commifium eft ; 
quod expiari poterit, pubhei facer dotes, expianto. 
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CHAP. XIV. 

In what Manner Religion has an Influence on Civil Laws. 

As both religion and the civil laws ought to 4iave a pecu- 
liar tendency to render men good citizens, it is evident that 
when one of thefe deviates from this end, the tendency of 
the other' ought to be flrengtheued. The lefs feverity 
"there is in religion, the more there ought to be in the ci- 
vil laws. 

Thus the reigning religion of Japan having few doc- 
trines, and propofing neither future rewards nor punifh- 
~ meats, the laws, to fupply thefe defects, have been made 
with the fpirit of fe verity, and are executed with an ex- 
traordinary punctuality. 

When the dodlrine of neceffity is eftablifhed by religion, 
the penalties ot the laws ought to be more fevere, and the 
magi it rate more vigilant ; to the end that men, who would 
otherwife become abandoned, might be determined by 
thefe motives : but it is quite other wife, where religion 
has eftablilhed the do&rine of liberty. 

From the inactivity of foul Iprings the Mahometan doc- 
trine of predeftination, and from this do&rine of predefti- 
nation fprings the ina&ivity of foul. This, they fay, is in 
the decrees of God ; they muft therefore indulge their re- 
pofe. In a cafe like this, the magiftrate ought to awaken 
by the laws, thofe who are lulled afleep by religion. 

When religion condemns things which the civil laws 
ought to permit, thei e is danger left the civil laws, on the 
other hand, fliould permit what religion ought to condemn. 
Either of thefe is a conftant proof of a want of true ideas 
of that harmony and proportion, 1 which ought to fubfiil 
between both. 

Thus the Tartars * under Jengeiz-Khan, ampngft whom 
it was a fin, and even a capital crime, to put a knife in the 
fire, to lean againft a whip, to ftrike a horfe with his 

bridle, 

* See the relation written by John Duplan Carpin, fent to Tartar^ by 
Pope Innocent IV. in the year 1246. 
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bridle, to break one bone with another ; did not believe it 
to be any fin to break their word, to feize upon another 
man's goods, do an injury to a perfon, or to commit mur- 
der. In a word, laws which render that neceflary which 
is only indifferent, have this inconveniency, that they make 
thofe things indifferent, which are abfolutely neceflary. 

The people of Formofa f believe, that there is a kind 
of hell ; but it is to punifh thofe who at certain feafons 
have not gone naked ; who have dreued in calico, and not 
in filk ; who have prefumed to look for oyfters ; or who 
have undertaken any bufinefs without consulting the fong 
of birds : while drunkenuefs and ,debauchery are not re- 
garded as crimes* They believe, even that the debauches 
of their children are agreeable to their gods. 

When religion abfolves the mind by a thing merely ac- 
cidental, it lofes its greateft influence on mankind. The 
people of India believe, that the waters of the Ganges have 
a fan&ifying virtue *. Thofe who die on its banks are im- 
agined to be exempted from the torments of the other life, 
and to be entitled to dwell in a region full of delights ; and 
for this reafon the afhes of the dead are fent from the moft 
diftant places to be thrown into this river. Little then does, 
it fignify whether they have lived virtuoufly or not, fo 
they be but thrown into the Ga< ges. 

The idea of a place of rewards has a neceflary connection 
with the idea of the abodes of mifery ; and when they hope 
for the firit without fearing the latter, the civil laws have 
no longer any influence. Men who believe that they are 
fure of the rewards of the other life, are above the pow~ 
er of the legiflator ; they look upon death with too much 
contempt : how fliall the man be reft rained by laws, who 
believes that the greateft pain the magiftrate can inflict, will 
end in a moment to begin his happinefs ? 

Vol. II. I CHAP. 

f Collection of voyages that contributed to the eftablijhment of the Eaft 
India company, vol. 5. page J 9 2. 
• £difyjng letter*, collect. ij m 
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CHAP. XV. 

How Life Religions arc fometimes corrected by the Civil Laws. 

Simplicity, foperftfrion, or a refpeft for antiquity, have 
fometimes eftablifhed myfteries or ceremonies fhocking to 
modefty : of this the world has furniihed numerous ex- 
amples. Ariftotle * fays, that in this cafe the law per- 
mits the fathers of families to repair to the temple to ce- 
lebrate thefe myfteries for their wives and children. How 
admirable the civil law, which in fpite of religion pre- 
ferves the manners untainted ! 

Auguftus f excluded the youth of either fex from af- 
fifting at any noclurnal ceremony, unlefs accompanied by 
a more aged relation ; and when he revived the Luperca- 
Ha, lie would not allow the young men to run naked. 



CHAP, XVI. 

How the Laws of Religion corre<5i the inconveniences of a Political Con- 
ftitution. 

On the other hand, religion may fupport aftate, when the 
laws themfelves are incapable of doing it. 

Thus when a kingdom is frequently agitated by civil 
wars, religion may do much by obliging one part of the 
ftate to remain always quiet. Among the Greeks, the 
Eleans, as priefts of Apollo, enjoyed a perpetual peace. 
In Japan % the city of Meaco enjoys a conftant peace, as 
being a holy city : religion fupports this regulation, and 
that empire which feems to.be alone upon earth, and which 
neither has nor will have any dependence on foreigners, 
has always in its own bofom a trade which war cannot 
ruin. 

In 

* Polit. lib. 7. cap. 1 7. 
f Suetonius in Aupufto, cap, 31. 

t Collection of voyages made to eftabWh an India company, voir 4. pafr 
127. 
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In kingdoms where wars are not entered upon by a 
general confent, and where the laws have not pointed out 
any means either of terminating or preventing them, re- 
ligion eftablifhes times of peace, or ceffation of hoftilities, 
that the people may be able to fow their corn, and perform 
thofe other labours which are abfolutely neceffary for the 
fubuftence of the ft ate. 

Every year all hoftility ceafes between the * Arabian 
tribes for four months ; the leaft difturbance would then 
be an impiety. In former times, when every lord in 
France declared war or peace, religion granted a truce, 
which was to take place at certain feafons. 



CHAP. XVII. 

The fame Subject continued. 

When a ftate has many caufes for hatred, religion ought 
to produce many ways of reconciliation. The Arabs, a 
people addicted to robbery, are frequently guilty of doing 
injury and injuftice. Mahomet f enabled this law ; " If 
" any one forgives t the blood of his brother, he may pur- 
" fue the malefactor for damages and interefl : but he 
" who mall injure the wicked, after having received fatis- 
" faction, ihall, in the day of judgment, fuffer the moft 
«* grievous torments." 

The Germans inherited the hatred and enmity of their 
near relations : but thefe were not eternal. Homicide was 
expiated by giving a certain number of cattle, and all the 
family received fatisfa&ion : A thing extremely ufeful, 
fays Tacitus ||, becaufe enmities are moft dangerous a- 
mongft a free people. I believe indeed, that their minifters 
of religion who were held by them in fo much credit, were 
concerned in thefe reconciliations. 

Amongft the inhabitants of Malacca, § where no form of 
reconciliation is eftablifhed, he who has committed murder, 

I 2 certain 

• See Prideanx's life of Mahomet, page 64. 

f Koran, book 1. chap, of the cow. 

i On renouncing the law of retaliation. 

|( De Morib. Germanorum. * 

§ Collc&ion of voyages that contributed to the eftablimment of the Eaft 
India company, vol. 7. page 303. See alfo memoirs of the C. de Eourbin, 
Mid what he fays of the people of Macaffar. 
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certain of being affaffinated by the relations or friends of 
the deceafed, abandons himfelf to fury, and wounds or 
kills all he meets. 



CHAP. XVJ1I. 

How the Laws of Religion have the Effect of Civ3 Laws. 

The firft Greeks were fmall nations, frequently difperfed, 
pirates at Sea, imjuft at land, without government and 
without laws. The mighty aftions of Hercules and The- 
feus let us fee the date of that rifing people. What could 
religion do more than it did to infpire them with horrour 
againfl murder ? It declared that the man who had been ^ 
murdered was enraged againft the aflaffin, that he would 
polTefs his mind with terrour and trouble, and oblige him 
to yield to him the places he had frequented when alive. 
They could not touch the criminal, nor converfe with 
h>m +, without being defiled ; the murderer was to be ex- 
pelled the city, and an expiation made for the crime J. 



CHAP. XIX. 

That It Jr not fo irtuch the Troth op Falfity of a Doctrine which renders ff 
ufeful or pernicious ro Men in Civil Government, as the Ufe or Abufer 

which is made of it. 

Xke mnft true and holy do&rines may be attended with 
the very word confequences, when they are not connected 
with the principles of fociety ; and, on the contrary, doc- 
trines the moil falfe may be attended with excellent con- 
fequences, when contrived fo as to be eonneSed with thefe 
principles. 

The religion of Confucius || difowns the immortality of 
the foul ^ and the fed of Zeno did not believe it. Thefe 

two 

* Plato, of laws, lib. O/. f Tragedy of OEdipus Coloneus. 

\ Plato, of laws, lib. o^ 

|| A Chinefc philofopher reafons thus againft the do&rine of Foe. " It 

u is faid in a book of that fedt, that the body is our dwelling place, and 

*' the foal the immortal gucft which lodges there : but if the Bodies of our 

• " relations 
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two feels have drawn from their bad principles, confequen- 
ces, not juft indeed, but admirable as to their influence on 
fociety. Thofe of the religion of Tao, and of Foe, believe 
the immortality of the foul ; but from this facred doftrine 
they draw the moil frightful confequences. 

The doftrine of the immortality of the foul falfely un- 
derstood, has, almoft throughout the whole world, and in 
every age, engaged women, flaves, fubjefts, friends, to 
murder themfelves, that they might go and ferve in the 
other world the object of their refpeft or love in this. 
Thus it was in the Weft Indies ; thus it was amongit the 
Danes*; thus it is at prefent in Japan f, in Macaffar J, 
and many other places. 

Thefe cuftoms do not fo direftly proceed from the doc- 
trine of the immortality of the foul, as from that of the re- 
furreftion of the body, from whence they have drawn this 
confequence, that after death the fame individual will have 
the fame wants, the fame fentiments, the fame paflions. 
In this point of vie wthe doftrine of the immortality of the 
foul has a prodigious efFeft on mankind ; becaufe the idea 
of only a finf pie change of habitation is more within the 
reach of the human underftanding, and more adapted to 
flatter the heart, than the idea of a new modification. 

It is not enough for religion to eftablilh a doftrine, it 
mufl alfo direft its influence. This the Chriftian religion 
performs in the raoft admirable manner, particularly with 
regard to the doftrines of which we have been fpeaking. 
It makes us hope for a ftate which is the objeft of our be- 
belief j not for a ftate which we have already experienced, 
or known : thus every article, even the refurreftion of the 
body, leads us to fpiritual ideas. 

1 3 CHAP. 

*' relations arc only a lodging, it is natural to regard them with the fame 
" contempt we mould feci for a ftm&ure of earth and dirt. Is not this en- 
" deavouring to tear from the heart the virtue of love to one's own parents ? 
" This leads us even to negle& the care of the body, and to refufe it the 
" companion and affe&ion fo neceffary for its prefervation : Hence the dif- 
u ciplcs of Foe kill themfelves by thoufands." Work of an ancjent Cbintfc 
f>h\lofopb<.r in tbe colleSiioa of Du Haldc, vol. 3. page 52. 

* See Tho. Bartholin's Ant. of the Danes. 

f An account of Japan, in the collection of voyages that contributed to 
to eftablifh an Eaft-India company. 

\ Four.bin'i memoirs. 
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CHAP. XX. 

The fame Subject continued. 



The facred books * of the ancient Perfians fay, " If you 
<f would be holy, inftrucl: jour children, becaufe all the 
'* good a&ions which they perform, will be imputed to 
" you." They advife them to marry betimes, becaufe 
children at the day of judgment will be as a bridge, over 
which thofe who have none cannot pafs, Thefe doftrinei 
were falfe, but extremely ufeful. 



CHAP. XXI. 

0f the Metempfychofis. 



The do&rine of the immortality of the foul is divided in- 
to three branches, that of pure immortality, that of a fimple 
change of habitation, and that of a metempfychofis : that 
is the fyftem of the Chriftians, that of the Scythians, and 
that of the Indians. We have juft been fpeaking of the, 
two firft ; and I {hall fay of thelaft, that, as it has been well 
or ill explained, it has had good or bad cffe&s. As it in- 
fpires men with a certain horrour againft bloodihed, very 
few murders are committed in the Indies ; and though they 
feldom punifla with death, yet they enjoy a perfed tran- 
quillity. 

On the other hand, women burn themfelves at the death 
of their hufbands ; it is only the innocent who fuffer a 
violent death. 

CHAP, 

• Mr. Hyde, 



Chap. 23. OFLAWS. 135 



CHAP. XXII. 

That it is Dangerous for Religion to infoire an Averfion for Things in 
thcmi'tlves indifferent. 

A kind of honour eftablifhed in the Indies by the preju- 
dices of religion, has made the feveral tribes conceive an 
averfion againit each other. This honour is founded en r 
tirely on religion ; thefe family diftin&ions form no civil 
diflin&ions ; there are Indians who would think themfelves 
difhonoured by eating with their king. 
Thefe forts of diftin&ions are connected with a certain a- 
verfion for other men, very different from thofe fentiments 
which ought to proceed from difference of rank ; which a~ 
XBongft us comprehend a love for inferiours. 

The laws of religion fhould never infpire an averfion to 
any thing but vice, and above all they fliould never eftrange 
man from a love and tendernefs for his own fpecies. 

The Mahometan and Indian religions have in their bo- 
fom an infinite number of people : the Indians hate the 
Mahometans, becaufe they eat cows : the Mahometans de- 
teft the Indians, becaufe they eat hogs. 



CHAP. XXIII. 

Of Fcftivala. 



When religion appoints a ceflation from labour, it ought 
to have a greater regard to the neceffities of mankind, than 
to the grandeur of the being it defigns to honour. 

Athens * was fubjedl: to great inconveniences from the 
exceflive number of its feftivals. Thefe powerful people, 
to whofe decifion all the cities of Greece came to fubmit 
their quarrels, could not have time to difpatch fuch a mul- 
tiplicity of affairs. 

When Conftantine ordained that the people fhould reft 
on the Sabbath, he made this decree for the cities f, and 

I 4 not 

* Xenophon on the republic of Athens. 

f Leg 3. cede de fcriis. This law wan doubtlefs made only for the Pa* 
gans. 
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not for the inhabitants of the open country ; he was fen- 
fible that labour in the cities was ufeful, but in the fields 
neceffarj. 

For the fame reafon, in a country fupported by com- 
merce, the number of feftivals ought to be relative to this 
very commerce. Proreftant and Catholic countries are fi- 
tuated * in fuch a manner, that there is more need of la- 
bour in the former than in the latter : the fuppreffion of 
feitivals is therefore more fuitable to Proteftant than to Ca- 
tholic countries. 

Dampierre + obferves, that the diverfions of different 
nations vary greatly according to the climate. As hot 
climates produce a quantity of delicate fruits, the barba- 
rians eafily find neceffaries, and therefore fpend much time 
in diverfions. Tne Indians of colder countries have not fo 
much leifure, being obliged to fifti and hunt continually; 
Hence they have lefs mufic, dancing, and feftivals. If a 
new religion fliould be eftabliflied amongft thefe people, it 
ought to have regard to this in the inftitution of feftivals* 



CHAP. XXIV. 

Of the Local Laws of Religion, 



There are many local laws in various religions ; and 

when Montezuma with fo much obftinacy infifted that the 

religion of the Spaniards was good for their country, and 

his for Mexico, he did not affert an abfurdity ; becaufe, in 

fa&, legiflators could never help having a regard to what 

nature had eftabliflied before them. 

The opinion of the metempfychofis is adapted to the 

climate of the Indies. An exceffive heat burns up all the 

% country; they can breed but very few cattle"; they are 

always in danger of wanting them for tillage ; their black 

cattle multiply but indifferently || ; and they are fubject to 

many 

• The Catholics lie more towards the fouth, and the Proteftaatslowards 
the north. f Danpierre's voyages, vol. %. 

| See Bernier's travels, vol ». page 137. 
y Edifying letters, collect, xii. p. 95. 
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many diftempers : A law of religion which preferves them, 
is therefore molt fuitable to the policy of the country. 

While the meadows are fcorched up, rice and pulfe, by 
the affiffcance of water, are brought to perfection : A law 
of religion which permits only this kind of nourifliment, 
muft therefore be extremely ufeful to men in thefe cli- 
mates. 

The flefh * of cattle in that country is infipid, but the 
milk and butter which they receive from them ferves 
for a part of their fubfiitence: Therefore the law which 
prohibits the eating and killing of cows, is in the Indies not 
unreafonable. 

Athens contained a prodigious multitude of people, but. 
its territory was barren. It was therefore a religious 
maxim with this people, that thofe who offered fome fmali 
prefents to the gods f, honoured them more than thofe wh* 
Sacrificed an ox. 



CHAP. XXV. 



The iaconv?m?ncy of Transplanting a Religion from one Country to *• 

nother. 

It follows from hence, that there are frequently many in- 
conveniences attending the tranfplanting a religion frock 
one country to another. 

" The hog, fays Mr. Boulainvillers J, muft be very 
*• fcarce in Arabia, where there are almoft no woods, and 
11 hardly any thing fit for the nourifliment of thefe ani- 
" mals : Befides, the faltnefs of the water and food renders 
" the people mod fufceptible of cutaneous diforders." 
This local law could not be good in other || countries, 
where the hog is almoft an. univerfal, and in fome fort, a 
a neceffary nourifliment. 

I (hall here make a reflection. San&orius has obferveS 
that pork tranfpires but little §, and that this kind of meat 
greatly hinders the tranfpiration of other food ; he has 
found that this diminution amounts to a third ^f. Befides* 

it 

• Bernicr'i travel*, vol. %. p. 187. 

f Euripides in Athenxui, lib. i. 

\ Life of Mahomet. |j At in China. 

5 Mcdicina Statica, § iii aphor. 2.3. ^ Ibi^ 
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ibis known, that the want of tranfpiration forms or in- 
creafes the diforders of the fkin. The feeding on pork 
ought therefore to be prohibited, in climates where the 
people are mbjecl: to thefe diforders, as in Paleftine, Arabia, 
Egypt, and Lybia. 



CHAP. XXVI. 

The fame Subject continued. 

Sir John Chardin * fays, that there is not a navigable 
river in Perfia, except the Ku*, which is at the extremity 
of the empire. The ancient law of the Gaurs, which pro- 
hibited failing on rivers, was not therefore attended with 
any inconvenience in this country, though it would have 
ruined the trade of another. 

Frequent bathings are extremely ufeful in hot climates. 
On this account they are ordained in the Mahometan law, 
and in the Indian religion. In the Indies it is a moil me- 
ritorious a& to pray to f God in the running fire am : but 
how could thefe things be performed in other climates ? 
' When a religion adapted to the climate of one country 
clafhes too much with the climate of another, it cannot be 
there eftabliflied ; and whenever it has been introduced, it 
has been afterwards difcarded. It feems to all human ap- 
pearance, as if the climate had prefcribed the bounds of 
the Chriflian and Mahometan religions. 

It follows from hence, that it is almoft always proper 
for a religion to have particular do&rines, and a general 
worfhip. In laws concerning the practice of religious 
worihip, there ought to be but few particulars : For in- 
fiance, they flipuld command mortification in general, and 
not a certain kind of mortification : Chriflianity is full of 
good fenfe : Abftinence is of divine inflitution ; but a par- 
ticular kind of abftinence is ordained by human authority, 
and therefore may be changed. 

BOOK 

* Travels into Perfia, vol. 2. f Bernier's travels, vol, 2. 
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BOOK XXV. 



*F LAWS AS RELATIVE TO THE ESTABLISHMENT OF RE- 
LIGION AND ITS EXTERNAL POLITY. 



CHAP. I. 

Of religious Sentiments. 



The pious man and the atheift always talk of religion ; the 
one fpeaks of what he loves, and the other of what he 
fears. 



CHAP. II. 

Of the Motives of Attachment to different Religions. 

The different religions of the world do not give to thofe 
who profefs them equal motives of attachment ; this de- 
pends greatly on the manner in which they agree with the 
turn of thought and perceptions of mankind. 

We are extremely addi&ed to idolatry, and jtt have n* 
great inclination for the religion of idolaters : We are not 
very fond of fpiritual ideas, and yet are moft attached to 
thofe religions which teach us to adore a fpiritual being. 
This proceeds from the fatisfa&ion we find in ourfelves at 
having been fo intelligent as to chufe a religion, which 
raifes the Deity from that bafenefs in which he had been 
placed by others. We look upon idolatry as the religion 
of an ignorant people ; and the religion which has a fpiri- 
tual being for its objeft, as that of the moft enlightened 
nations. 

2 When 
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When with a do&rine that gives us the idea of a fpiri- 
tual fupreme being, we can flill join thofe of a fenfible na- 
ture, and admit them into our worfliip, we contraft a great- 
er attachment to religion ; bccaufe thofe motives which we 
have juft mentioned, are added to our natural inclination 
for the obje&s of fenfe. Thus the Catholics, who have 
more of this kind of worfliip than the Proteltants, are 
more attached to their * religion, than the Proteltants are 
to theirs. v 

When the f people of Ephefus were informed that the 
fathers of the council had declared they might call the 
Virgin Mary the mother of God, they were tranfported 
with joy, they kiffed the hands of the biftiops, they em- 
braced their knees, and the whole city relbunded with ac- 
clamations. 

When an intellectual religion fuperadds the idea of a 
choice made by the Deity, and a preference of thofe who 
profefs it to thofe who do not, thi3 greatly attaches us to 
religion. The Mahometans would not be fuch good Maf- 
fulmans, if on the one hand there were not idolatrous na- 
tions who make them imagine themfelves the champions 
of the unity of God ; and on the other hand Chriflians, to 
make them believe that they are the obje&s of his prefer- 
ence. 

A religion burthened with many t ceremonies, attach- 
es U3 to it more ftrongly than that which has a fewer num- 
ber. ... 

We have an extreme propenfity to things in which we 
are continually employed : Witnefs the obftinate prejudices 
of the || Mahometans and the Jews ; and the readinei^ with 
which barbarous and favage nations change their religion, 
who, as they are employed entirely in hunting, or war, 
have but few religious ceremonies. 

Men are extremely inclined to the paffions of hope and 
fear '5 a religion, therefore, that had neither a heaven nor a 

hell 

• They arc more zealous for its propagation. f St. Cyril's letter. 

f This does sot contradict what I have faid in the laft chapter of the 
preceding book : I here fpeak of the motives of 'attachment to religion, and 
the-c of the means of rendering it more general. 

|( This has been remarked over all the world. See as to the Turks, the 
millions of the Levant ; the colled ion of voyages that contributed to thft 
eftablifliment of an Eaft-India company, vol. 3. p. ooz. on the Moors rf 
Batavia 5 and Father Labat on the Mahometan negroes, &c. 
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hell, could hardly pleafe them. This" is proved by the 
eafe with which foreign religions have been eftablifhed in 
Japan, and the zeal and fondnefs with which they were re*. 
ceived *. 

In order to raife an attachment to religion, it is neceffa- 
ry that it mould inculcate pure morals. Men who are 
knaves by retail, are extremely honeft in the grofs ; they 
love morality. And were I not treating of fo grave a fub- 
jccl, I Ihould fay that this appears remarkably evident in 
our theatres ; we are fure of pleafing the people by fenti- 
ments avowed by morality ; we are fure of (hocking them 
by thofe it difapproves. 

When external worfhip is attended with great magnifi- 
cence, it natters our minds, and flrongly attaches us to re- 
ligion. The riches of temples, and thofe of the clergy 
greatly affect us. Thus even the mifery of the people, is 
a motive that renders them fond of a religion, which has 
ferved as a pretext to thofe who were the caufe of their 
mifery. • 



CHAP. III. 

Of Temples." 

Almost all civilized nations dwell in houfes ; from benc« 
naturally arofe the idea of building a houfe for God, in 
which they might adore and feek him amidft all their 
hopes and fears. 

In facl, nothing is more comfortable to mankind, than 
a place in which they may find the Deity peculiarly pre- 
fent, and where they may affemble together to confefs their 
weaknefs and tell their griefs. 

But this natural idea never occurred to any but fuch as 
cultivated the land ; thofe who had no houfes for them- 
selves, were never known to build temples. 

This was the caufe that made Jcnghiz-Khan difcover 
fuch a prodigious contempt for mofques f. This prince t 

examin- 

* The Chriftian and Indian religions ; thefe have a hell and a para^life, 
which the religion of Sintos has not. 

t Entering the mofque of Bochara, he" took the Koran, and threw it un- 
icrhis horfc 7 ! feet. Hiji. oftb* Tartars, f>. 173. \ Ibid. p. 342. 
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examined the Mahometans ; he approved of all their doc- 
trines, except that of the neceflity of going to Mecca : He 
could not comprehend why God might not every where be 
adored. As the Tartars did not dwell in houfes, they 
could have no idea of temples. 

Thofe people who have no temples, have but a fmall at- 
tachment to their own religion. This is the reafon why 
the Tartars have in all times given fo great a toleration * ; 
why the barbarous nations who conquered the Roman em- 
pire, did not hefitate a moment to embrace Chriftianity ; 
why the favages of America have fo little fondnefs for 
their own religion ; why, fince our miflionaries have built 
churches in Paraguay, the natives of that country are be- 
come fo zealous for ours. 

As the Deity is the refuge of the unhappy, and none 
are more unhappy than criminals, men have been natural- 
ly led to think temples an afylum for thofe wretches. This 
idea appeared (till more natural to the Greeks, where 
murderers, chafed from their city and the prefence of men, 
feemed to have no houfes but the temples, nor other pro- 
testors but the gods. 

At firft thofe were only defigned for involuntary homi- 
cides ; but when the people made them a fanftuary for 
great criminals, they fell into a grofs contradiction. If 
they had offended men, thej had much greater reafon to 
believe they had offended the gods. 

Thefe afylums multiplied in Greece. The temples, 
fays Tacitus f , were filled with infolvent debtors, and 
wicked (laves ; the magiftrate found it difficult to exercife 
his office ; the people prote&ed the crimes of men as the 
ceremonies of the gods ; at length the fenate was obliged 
to retrench a great number of them. 

The laws of Mofes were perfe&ly wife. The man who 
involuntarily killed another, was innocent ; but he was o- 
hliged to be taken away from before the eyes of the rela- 
tions of the deceafed : Mofes therefore appointed an afy- 
lum t for fuch unfortunate people. Great criminals de- 
ferved not a place of fafety, and they had none || ; the 

Jews 

* This difpofition of mind has been communicated to the Japancfe, whs, 
as is eafily proved, derive their original from the Tartars. 
f Annai. lib. a. \ Numb. xxxv. || Ibid. 
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Jews had only a portable tabernacle, which continually 
changed its place : This excluded the idea of a fan&uary. 
It is true that they had afterwards a temple ; but the crimi- 
nals who would refort thither from all parts, might difturb 
the divine fervice. If perfons who had committed man- 
flaughter, had been driven out of the country, as was cuf- 
tomary among the Greeks, they had reafon to fear that 
they would worfliip ftrange gods. All thefe confiderations 
made them eftablifh cities of refuge, wherethey might Hay 
till the death of the high-prieft. 



CHAP. IV. 

Of the Minifters of Religion. 

The firft men, fays Porphry, facrificed only vegstables. 
In a worfliip fo fimple, every one might be prieft in his 
own family. 

The natural defire of pleafing the Deity multiplied ce- 
remonies. From hence it followed, that men employed in 
agriculture became incapable of obferving them all, and of 
filling up the number. 

Particular places were confecrated to the Gods ; it then 
became neceflary that they mould have minifters to take care 
of them ; in the fame manner as every citizen took care of 
his houfe and domeftic affairs. Hence, the people who 
have no priefls, are commonly barbarians : Such were 
formerly the Pedalians *, and fuch are ftill the Wolguf- 
kyf. 

Men confecrated to the Deity ought to be honoured, 
efpecially amongft people who have formed an idea of a 
perfonal purity neceflary to approach the places mofl 
agreeable to the gods, and for the performance of particu- 
lar ceremonies. 

The worfliip of the gods requiring a continual applica- 
tion, mod nations were led to confider the clergy as a fe- 
parate body. Thus, amongft the Egyptians, the Jews, 
and the Perfians %, they confecrated to the Deity certain 

families 

• Liflus Giraldus p. 726. 

f A people of Siberia. See the account given by Mr. Everard Y^orant- 
Ide*, in the collection of travels to the North, rol. 8. 
t See Mr. Hyde. 
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families who performed and perpetuated the fervice. 
There have even been religions, which have not only e- 
flranged ecclefiaftics from bufinefs, but have alfo taken a- 
Way the embarraffments of a family ; and this is the prac- 
tice of the principal branch of Chriftianity. 

I Ihall not here treat of the conferences of the law of 
celibacy : It is evident, that it may become hurtful, in pro- 
portion as the body of the clergy may be too numerous; 
and, in confequence of this, that of the laity too fmall. 

By the nature of the human underftanding, we love in 
religion «very thing which carries the ideas of difficulty ; 
as in point of morality we have a fpeculative fondnefs for 
every thing which bears the chara&er of feverity. Celi- 
bacy has been moft agreeable to thofe nations to whom it 
feerned leaft adapted, and with whom it might be attended 
with the moft fatal confequences. In the fouthern coun- 
tries of Europe, where, by the nature of the climate, the law 
of celibacy is more difficult to obferve, it has been retain- 
ed ; in thofe of the north, where the paflions are left lively, 
it has been banifhed. Further, in countries where there 
are but few inhabitants, it has been admitted ; in thofe 
that are vaftly populous, it has been rejected. It is obvi- 
ous, that thefe reflections relate only to the too great ex- 
tenfion of celibacy, and not to celibacy itfelf. 



CHAP. V. 

Of the Bounds which the Laws cught to prefcribe to the Riches of the 
. ( Clergy. 

As particular families may be extinct, their wealth cannot 
be a perpetual inheritance. The clergy is a family which 
cannot be extinct ; wealth is therefore fixed to it for ever, 
and cannot go out of it. 

Particular families may increafe; it is neceflary then 
that their wealth fliould alfo increafe. The clergy is a fa- 
mily which ought not to increafe ; their wealth ought then 
to be limited. 

We have retained the regulations of the Levitjcal laws 
as to the poffeffions of the clergy,* except thofe relating to 

the 
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the bounds of thefe poffeffions : Indeed, amongft us we 
muft ever be ignorant of the bounds, beyond which any re- 
ligious community can no longer be permitted to acquire; 

Thefe endlefs acquifitions. appear' to the people fo un- 
rcafonable, that he who mould fpeak in their defence, 
would be regarded as an idiot; 

The civil laws find fometimeS many difficulties in al- 
tering eftabiifbed abufes ; becaufe they are connected with 
things worthy of refpeft ; In this cafe an indirect proceed- 
ing would be a greater proof of the wifdom of the legifla- 
tor, than another which ftruck direftly at the thing itfelf; 
Inftead of prohibiting the acquifitions of the clergy, we 
fliould feek to give them a diftafte for them j to leave them 
the right, and to take away the fact. 

In fome countries of I^urope, a refpeft for the privileges 
of the nobility has eftablifhed in their favour a right of in- 
demnity over immoveable goods acquired in mortmain. The 
intereft of the prince has in the fame cafe made him exa& 
a right of amortization. In Caftille, where there is no 
fuch right, the clergy have feized upon every thing. In 
Arragon, where there is fome right of amortization, they 
have obtained lefs : In France, where this right and that 
of indemnity are eftabliflied, they have acquired lefs ftill j 
and it may be faid, that the prosperity of this kingdom is* 
in a great meafure owing to the exercife of thefe two' 
rights. If poffible then, increafe thefe rights, and put a 
ft op to the mortmain. 

Render the ancient and neceflary patrimony of the cler- 
gy fatred and inviolable : let it be fixed and eternal like 
that body itfelf : But let new inheritances be out of theif 
power. 

Permit them to break the rule, when the rule is become 
an abufe ; fuffer the abufe, when it enters into the rule. 

They ftill remember at Rome a certain memorial fent 
thither on fome difputes with the clergy, in which Was this 
maxim : " The clergy ought to contribute to the expences 
11 of the ftate, let the Old Teftatrient fay what it will." 
They concluded from this paiTage, that the author of this 
memorial was better verfed in the language of the tax^ 
gatherers, than in that of religion. 
Vol. II. K CHAP, 
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CHAP. VI. 

Of Mooafteries. 

The leaft degree of common feqfe will let us fee that bo- 
dies defigned for a perpetual continuance fhould not be al- 
lowed to fell their funds for life, nor to borrow for life ; 
unlets we want them to be heirs to all thofe who have no 
relations, and to thofe who do not chufe to have any. 
Thefe men play againil the people, but they hold the bank 
themfelves. 



CHAP. VIL 

Of the Luxury of Superftition. 

" Those are guilty of impiety towards the gods," fays 
Plato * f " who deny their exiftence ; or who, while they 
4 ? believe it, maintain that they do not interfere with what 
" is done here below ; or, in fine, who think that they 
" can eafily appeafe them by facrifices : Three opinions 
" equally pernicious." Plato has here faid all that the 
cleared light of nature has ever been able to fay, in point 
of religion. 

The magnificence of external worfhip has a principal 
connexion with the conftitution of the ftate. In good re- 
publics, they have curbed not only the luxury of vanity, 
but even that of fuperftition. They have introduced fru- 
gal laws into religion. Of this number are many of the 
Jaws of Solon, many of thofe of Plato on funerals adopted 
by Cicero ; and in fine, fome of the laws of Numa f on 
facrifices. 

Birds, fays Cicero, and paintings begun and finiflied is 
a day, are gifts the mod divine. We offer common things, 
fays a Spartan, that we may always have it in our power 
to honour the gods. 

Thfr 

• On laws, lib, 10. 

t Rogvm vino nc refpergit* JUna- tftbt twtlw taUesl 
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The defire of man to pay his worfhip to the Deity, is 
very different from the magnificence of this worfhip. Let 
us not offer our treafures to him, if we are not proud of 
fhewing that we efteem what he would have us defpife. 

" What muft the gods think of the gifts of the impi- 
* c ous," faid the admirable Plato, u when a good man 
** would blufh to receive prefents from a villain ?" 

Religion ought not, under the pretence of gifts, to draw 
from the people, what the neceffities of ftate have left them $ 
but, as Plato * fays, " The chafte and the pious ought to 
** offer gifts, which refemble themfelves." 

Nor is it proper for religion to encourage expenfive fune- 
rals. What is there more natural, than to take away the 
difference of fortune in a circumftance, and in the very 
moment, which equals all fortunes ? 



CHAP. VIIL 



Of the Pontificate. 



When religion has many.minifters, it is natural for them 
to have a chief, and for a fovereign pontiff to be eftablifh- 
cd. In monarchies, where the feveral orders of the ftate 
cannot be kept too diftindt, and where all powers ought 
not to be lodged in the fame perfon ; it is proper that the 
pontificate be diftin& from the empire. The fame necef- 
fity is not to be met with in a defpotic government, the 
nature of which is to unite all the different powers in 
the fame perfon. But in this cafe it may happen, that 
the prince may regard religion as he does the laws them- 
felves, as dependent on his own will. To prevent this in- 
convenience, there ought to be monuments of religion, for 
inftance, facred books, which fix and eftablifh it. The 
king of Perfia is the chief of the religion ; but this re- 
ligion is regulated by the Koran. The emperour of China 
is the fovereign pontiff: but there are books in the hands 
of every body, to which he himfelf muft conform. In vain 
a certain emperour attempted to abolifh them ; they tri- 
umphed over tyranny. 

Ka CHAP. 

* On laws, lib. %* 
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CHAP. IX. 

Of Toleration in point of Religion. 



We arc here politicians, and not divines ; But the divines 
themfelves mult allow that there is a great difference be- 
tween tolerating and approving a religion. 

When the legiflator has believed it a duty to permit the 
exercife of many religions, it is neceffary that he fhould en- 
force alfo a toleration amongft thefe religions themfelves. 

It is a principle, that every religion which is perse- 
cuted, becomes itfelf perfecuting : For as foon as by fome 
accidental turn it arifes from perfecution, it attacks the re- 
ligion which perfecuted it ; not as a religion, but as a ty- 
ranny. 

It is neceffary then that the laws require from the feve- 
ral religions, not only that they (hall not embroil the ftate, 
but that they fliall not raife difturbances amongft them- 
felves. A citizen does not fulfil the laws, by not difturb- 
ing the government ; it is requifite, that he fhould not 
trouble any citizen whomfoever. 



CHAP. X. 

The fame Subject continued. 



As there are fcarce any but perfecuting religions that have 
an extraordinary zeal for being eftabliihed in other places, 
becaufe a religion that can tolerate others, feldom thinks 
of its own propagation : It muft therefore be a very good 
civil law, when the ftate is already fati&fied with the efta- 
blifhed religion, not to fuffer the eftablifhment of another. 
This is then a fundamental principle of the political 
laws in regard to religion : That when the ftate is at 
liberty to receive or to reject a new religion, it ought to be 
rejected ; when it is received, it ought to be tolerated. 

CHAP. 
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CHAP. XI. 

Of changing a Religion* 



A prince who undertakes to deftroy or change the efta- 
blifhed religion of his kingdom, muft greatly expofe himfelf. 
If his government is defpotic, he runs a much greater rifk 
of feeing a revolution arife from fuch a proceeding, than 
From any tyranny whatsoever, and a revolution is not an 
uncommon thing in fuch ftates. The reafon of this is, 
becaufe a ftate cannot change its religion, manners, and cuf- 
toms in an inftant, and with the fame rapidity as the prince 
publishes the ordinance which eftablifhes a new religion. 

Befides, the ancient religion is connected with the con- 
ftitution of the kingdom, and the new one is not ; the for- 
mer agrees with the climate, and very often the new one 
is oppofite to it. Moreover, the citizens, difgufted with 
their laws, look upon the government already eftabliflied 
with contempt ; they conceive a jealoufy againft the two 
religions, inftead of a firm belief in one ; and in a word, 
thofe innovations give the ftate, at leaft for fome time, both 
bad citizens and bad believers. 



CHAP. XII. 

Of Penal Lawa. 

Penal laws ought to be avoided, in refpeA to religion : 
They imprint fear, it is true; but as religion has alfo 
penal laws which infpirs fear, the one is effaced by the; 
other ; and between thefe two different kinds of fear, the 
siind becomes hardened. 

The threatenings of religion are fo terrible, and its pro- 
mifes fo great, that when they actuate the mind, whatever 
efforts the magiftrate may ufe to oblige us to renounce it, 
he feems to leave us nothing when he deprives us of the 
£xercife of our religion, and to bereave us of nothing, 
when we are freely allowed to profefs it, 

K 3 It 
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It is not therefore by filling the foul with the idea of 
this great object, by haftening her approach to that criti- 
cal moment in which it ought to be of the higheft impor- 
tance, that (he can be moil effectually detached from any 
particular religion : A more certain way is to tempt her 
by favours, by the conveniences of life, by the hopes of 
fortune : Not by that which warns her of danger, but by 
that which makes her forget it ; not by that which fliocb 
her, but by* that which throws her into indifference, at the 
time when other paflions a&uate the mind, and thofe 
which the religion infpires are hufhed into filence. A 
general rule in changing a religion ; the invitations fhould 
be much ftronger than the penalties. 

The temper of the human mind has appeared even in 
the nature of the puniwments they have employed. If 
we take a furvey of the perfecutions in Japan *, we ihaH 
find that they were more mocked at cruel torments, than, 
at long fufferings, which rather weary than affright, which 
are the more difficult to furmount from their appearing 
lefs difficult. 

In a word, hiftory fufficiently informs us, that penal 
laws have never had any other effect but to deftroy. 



CHAP. XIII. 

A moft humble Remonftrance to the Inquiiitori of Spain and Portugal. 

A Jewess of eighteen years of age, who was burnt at 
LHbon at the laft Auto-da-fe^ gave occafion to the follow- 
ing little piece ; the moft idle, I believe, that ever was 
wrote. When we attempt to prove things fo evident, 
we are fure never to convince. 

The author declares, that though a Jew, he has a re- 
fpeft for the Chriftian religion ; and that he fhould be glad 
to take away from the princes who are not Chriftmns, 
a plaufible pretence for persecuting this religion. 

" You complain," fays he to the inquifitors, '* that the 
" Emperour of Japan caufed all the ChrifUans in his 

44 dominions 

* Tn the collection of voyages that contributed to the cfUbMhmciit if ** 
£aft-lndia company, vol. 5. 
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44 dominions to be burnt by a flow fire. But he will an- 
44 fwer, We treat you who do not believe like us, as you 
14 yourfelves treat thofe who do not believe like you : You 
" can only complain of your weaknefs, which has hinder- 
44 ed you from exterminating us, and which ha9 enabled 
44 us to exterminate you. 

44 But it mud be confeffed that you are much more 
44 cruel than this Emperour. You put us to death, who 
44 believe only what you believe, becaufe we do not be- 
44 lieve all that you believe. We follow a religion which 
** you yourfelves know to have been formerly dear to God. 
" We think that God loves it ftill, and you think that he 
44 loves it no more : And becaufe you judge thus, you 
44 make thofe fuffer by fword and fire, who hold an crrour 
44 fo pardonable as to believe that God * dill loves what 
'* he ouce loved. 

44 If you are cruel to us, you are much more fo to our 
u children ; you caufe them to be burnt, becaufe they fol- 
44 low the infpirations given them by thofe whom the law 
44 of nature, and the laws of all nations teach them to re- 
44 gard as God's. 

44 You deprive yourfelves of the advantage you have 
44 over the Mahometans,- with refpeft to the manner in 
44 which their religion was eftablifhed. When they boaft 
44 of the number ©f their believers, you tell them that 
14 they have obtained them by violence, and that they have 
44 extended their religion by the fword : Why then do 
44 you eftablifh yours by fire ? 

44 When you would bring us over to you, we object, a 
44 fource from which you glory to defcend. You reply to 
44 us, that though your religion is new, it is divine ; and 
44 you prove it from its growing amidft'the perfecution of 
44 Pagans, and when watered by the blood of your mar- 
44 tyrs : But at prefent you play the part of the Dioclefi- 
44 ans, and make us take yours. 

44 We conjure you, not by the mighty God whom both 

44 you and we ferve, but by that Chrift who, you tell us* 

44 took upon him a human form, to propofe himfelf for an 

44 example for you to follow ; we conjure you to behave 

44 to us, as he himfelf would behave, was he upon earth. 

K 4 4i You 

* The fource of the btmdnefs of the Jews .is, their not perceiving that 
the economy of the Gofpel is in the order of the defigns of God ; and that 
it is in thif light a conference of his immutability itfclf. 
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u You would have us to be Chriftians, and you will not 
* 4 be fo yourfelves, 

44 But if you will not be Chriftians, be at lead men: 
(( Treat us as you would, if having only the weak light of 
* 4 juftice which nature bellows, you had not a religion to 
" conduct, and a revelation to enlighten you. 

" If Heaven has. had fo great a love for you, as to make 
44 you fee the truth, you have received a great favour : 
" But is it for children who have received the inheritance 
." of their father, to hate thofe who have not ? 

44 If you have this truth, hide it not from us by the 
•" manner in which you propofe* it. The cbaracleriftic of 
" truth is its triumph over hearts and minds, and not that 
~ 44 impotency which you confefs, when ypu would force us 
44 to receive it by tortures, 

44 If you were wife, you would not put us to death for 
-" no other reafon, but becaufe we are unwilling to deceive 
44 you. If your Chrift is the Son of God, we hope he 
-" will reward us for being fo unwilling to profane his 
44 myfteries ; and we believe* that the God whom both 
44 you and we ferve, will not punifh us for having fufFered 
, 4t bleath for a religion which he formerly gave us, only 
44 becaufe we believe that he ftill continues to give it. 

44 You live in an age in which the light of nature ihines 
44 more bright than it has ever done ; in which philofo- 
" phy has enlightened human understandings ; in which 
44 the morality of your Crofpe) has been more known ; in 
44 which the refpeftive rights of mankind, with regard to 
44 each ojber, and the empire which one conference has 
44 over another, are beft under Hood. If you do not there- 
44 fore make off your ancient prejudices, which, whilft un- 
44 regarded, mingle with your paffions, it muft be confeffed, 
44 that you are incorrigible, incapable of any degree of 
44 light or inftruction j and a nation muft be very unhap- 
44 py that gives authority to fuch men, 

44 Would you have us franjdy tell you our thoughts ? 
44 Ydu confider us rather as your enemies, than as the 
44 enemies of your religion : For if you loved your re- 
44 ligion, you wpuld npt fuffer it to be corrupted by fuch 
44 grofs ignorance. 

44 It is neceflary that yre mould advertife you of one 
44 thing, that is, if any one in times to come Ihall dare to 
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'* affert, that in the age in which we live the people of 
•' Europe were civilized, you will be cited to prove that 
" thej were barbarians ; and the idea they will have of 
*? jou, will be fuch as will dishonour your age, and fpread 
" hatred over all your contemporaries." 



CHAP. XIV. 

Why the Chriflian Religion is fo odious in Japan. 

•We have already mentioned * the perverfe temper of the 
people of Japan. The magift rates confide red the firmnefs 
which Chriftianity infpires, when they attempted to make 
the people renounce their faith, as in itfelf moft dange- 
rous : They fancied that it increafed their obrtinacy. The 
law of Japan puniflies feverely the leaft difobedience. They 
ordered them to renounce .the Chriftian religion : They did 
not renounce it, this was difobedience : They punifhed 
this crime ; and the. continuance in difobedience feemed to 
defer ve another punifliment. 

Puniihments among the Japanefe are confidered as the 
revenge of an infult done to the Prince. The fongs of 
triumph fung by our martyrs appeared as an outrage 
againft him ; the title of martyr provoked the magiftrates ; 
in their opinion it fignified rebel : They did all in their 
power to prevent their obtaining it. It was then that their 
minds were exafperated, and a horrid ft niggle was feen be- 
tween the tribunals that condemned, and the accufed who 
fullered ; between the civil laws, and thofe of religion. 



CHAP. XV. 

Of the Propagation of Religion. 



All the people of the eaft, except the Mahometans, be- 
lieve all religions in themfelves indifferent. They fear the 

eftablUhment 
f Book: v'u chap, 24, 
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eftablirameat of another religion, no otherwife than as 
a change, in government. Amongft the Japanefe, where 
there are many feds, and where the ftate has had for fo 
long a time an ecclefiaftic fuperior, they * never difpute on 
religion. It is the fame with the people of Siam f« The 
Galmucs % do more, they make it a point of confcience to 
tolerate every fpecies of religion : At Calicut || it is a 
maxim of the Hate, that every religion is good. 

But it does not follow from hence, that a religion brought 
from a far diftant country, and quite different in climate, 
laws, manne/s, and cuftoms, will have all the fuccefs to 
which its holinefs might intitle it. This is more particu- 
larly true in great defpotic empires : Here ((rangers are 
tolerated at firft, becaufe there is no attention given to 
what does not feem to ftrike at the authority df the prince. 
As they are extremely ignorant, an European may render 
himfelf agreeable, by the knowledge he communicates; 
this is very well in the beginning. But as foon as he has 
any fuccefs, when difputes arife, and when men who have 
fome intereft become informed of it ; as their empire bj 
its very nature above all things requires tranquillity, and 
as the leaft difturbance may overturn it, they profcribe the 
new religion, and thofe who preach it : Difputes between 
the preachers breaking out, they begin to entertain a dif- 
tafte for a religion, on which even thofe who propofe it 
are not agreed. 

BOOK 

• See Kempfer. f Fourbin*» memoir*. 

| Hift. of the Tartars, part 5. 
g Pirard's travels, chap. 27. 
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BOOK XXVI. 



OF LAWS AS RELATIVE TO THE ORDER OF THINGS OH 
WHICH THEY DETERMINE. 



CHAP. I. 

Idea of this Book. 



JViEW are governed by feveral kinds of laws ; by the law 
of nature ; by the divine law, which is that of religion ; 
by ecclefiaftical, otherwife called canon law, which is that 
of religious polity ; by the law of nations, which may be 
confidered as the civil law of the univerfe, in which fenfe 
every nation is a citizen; by the general political law, 
whofe objeft is that human wifdom which has been the 
foundation of all focieties ; by the particular political law, 
which relates to each fociety ; by the law of conqueft 
founded on this, that one nation has been willing and able, 
or has had a right to offer violence to another ; by the civil 
law of every fociety, by which a citizen may defend hi* 
poffeffions and his life, againft the attacks of any other ci- 
tizen ; in fine, by domeftic law, which proceeds from a fo- 
ciety' s being divided into feveral families, all which have 
need of a particular government. 

There are therefore different orders of laws, and the 
fublimity of human reafon confifts in perfectly knowing to 
which of thefe orders the things that are to be determined 
ought to have a principal relation, and not to throw into 
eonfufion thefe principles which fliould govern mankind. 

2 CHAP. 
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CHAP. II. 

Of Laws Divine and Human. 



We ought not to decide by divine laws, what fliould be 
decided by human laws ; nor determine by human, what 
fliould be determined by divine laws. 

Thefe two forts of laws difFer in their original, in their 
objeft, and in their nature. 

It is univerfally acknowledged, that human laws are in 
their own nature different from thofe of religion ; this is 
an important principle ; but this principle is itfelf fubje& 
to others, which muft be inquired after. 

i. It is in the nature of human laws to be fubjedt to all 
the accidents which can happen, and to vary in proportion 
as the will of man changes : on the contrary, by the na- 
ture of the laws of religion, they are never to vary. Hu- 
man laws appoint for fome good ; thofe of religion for the 
bed : good may have another object, becaufe there are 
many kinds of good : but the belt is but one, it cannot 
therefore change.. We may change laws, becaufe they are 
reputed no more than good ; but the inflitutions of religion 
are always fuppofed to be the beft. 

2. There are kingdoms, in which the laws are of no va- 
lue, as they depend only on the capricious, and fickle hu- 
mour of the fovereign. If in thefe kingdoms the laws of 
religion were of the fame nature as the human laws, the 
laws of religion too would be of.no value. It is however 
neceflary to the fociety, that it fliould have fomething fix- 
ed.; and it is religion that has this liability. 

3. The influence of religion proceeds from its being be- 
lieved ; that of human laws, from their being feared. An- 
tiquity fuits with religion, becaufe we have frequently a 
firmer belief of things in proportion to their diftance : for 
we have no ideas annexed to them drawn from thofe times, 
which can contradict them. Human laws, on the contra- 
ry, receive advantage from their novelty, which implies 
the aclual and particular attention of the legiflator to put 
them in execution. 

I CHAP. 
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CHAP. III. 

Of Civil Laws contrary to the Law of Nature. 

If a (lave, fays Plato *, defends himfelf, and kills a free- 
man, he ought to be treated as a parricide. This is a civil 
law which punifiies felf-defence, though dictated by na- 
ture. 

The law of Henry VIII. which condemned a man, 
without being confronted by witneffes, was contrary to felf- 
defence. In fact, in order to pafs fentence of condemna- 
tion, it is neceffaiy that the witneffes fhpuld know whe- 
ther the man againft whom they make their depofition is 
he whom they accufe, and that this man be at liberty to 
fay, I am not the perfon you mean. 

The law paffed under the fame reign, which condem- 
ned* every woman who having carried on a criminal com- 
merce did not declare it to the king before me married 
him, violated the regard due to natural modefty. It is as 
unreafonable to oblige a woman to make this declaration, 
as to oblige a man not to attempt the defence of his own 
life. . 

The law of Henry II. which condemned the woman to 
death who loft her child, in cafe fhe did not make known 
her pregnancy to the magiftrate, was not lefs contrary to 
felf-defence. It would have been fufficient to oblige her 
to inform one of her neareft relations, who might watch 
over the prefervation of the infant. 

Gundebald f king of Burgundy decreed, that if the wife 
or fon of a perfon guilty of rdbbery did not reveal the 
crime, they were to become flaves. This law was" contra- 
ry to nature : a wife to inform againft her hufband ! a fon 
to accufe his father ! to avenge one criminal action, they 
ordained another flill more criminal. 

There has been much talk of a law in % England which 
permitted girls feven years old to chufe a hufband. This 
law was mocking two ways ; it had no regard to the time 

when 

* Lib. 9. on law*, 
f Law of the Burgundians, tit. 47. 

i Mr. Bayle, in his criticifm on the hiftory of Calvinifin, fpeakf of this 
law, page *6j. 1 
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when nature gives maturity to the understanding, nor to 
the time when flie gives maturity to the body. 

Amongft the Romans, a /ather might oblige his daugh- 
ter to repudiate * her hufband, though he himfelf had con- 
fented to the marriage. But it is contrary to nature, for 
a divorce to be in the power of a third perfon. 

A divorce can be agreeable to nature, only when it is 
by confent of the two parties, or at leaft of one of 
them : but when neither ' confents, it is a monftrous kind 
of divorce. In fhort, the power of divorcement can be 
given only to thofe who feel the inconveniences of mar- 
riage, and who are fenfible of the moment when it is for 
their intereft to make them ceafe. 



CHAP. IV. 

The fame Subjcdt continued. 



The law of f Receffuinthus permits the children of the 
adulterefs, or thofe of her hufband, to accufe her, and to 
put the (laves of the houfe to the torture. How iniqui- 
tous the law, which, to preferve a purity of morals, over* 
turns nature, the origin, the fource of all morality ! 

With pleafure we behold in our theatres a young hero 
cxprcfs as much horrour againft the difcovery of his mo- 
ther-in-law's guilt, as againft the guilt itfelf. Jn his fur* 
prife, though accufed, judged, condemned, profcribed, and 
covered with infamy, he fcarcely dares to refled on the 
abominable blood from which Phaedra fprang ; he aban- 
dons all that is molt dear, the molt tender objed, all that 
lies neareft his heart, all that can fill him with rage, to de- 
liver himfelf up to the unmerited vengeance of the gods. 
It is nature's voice, the fwecteft of all founds, that infpirtj 
us with this pleafure. 

CHAP. 

* See law 5. in the code de repudiis et jndfcio' de moribus fublato, 
I In the code of the Vifigoths, lib. iii. tit. 4. § 13. 



Oiap- 5. OF £A WSL 159 



CHAP. V. 

Cafes in which we may judge by the Principle* of the Civil Law, in li- 
miting the Principles of the Law of Nature. 

An Athenian law obliged * children to provide for their 
fathers, when fallen into poverty ; it excepted thofe who 
were born of a + courtezan, thofe whofe chaftity had been 
ioiamoufly proftituted by their father, and thofe whom he 
t had not learned any trade by which they might gain, a 
livelihood. 

The law confidered that in the firft cafe the father being 
uncertain, he had rendered the natural obligation precari- 
ous ; that, in the feeond, he had fullied the life he had 
given, and done the greatefl: injury he could do to his chil* 
dren in depriving them' of their reputation ; that, in the 
third, he had rendered infupportable a life which had no 
means of fubfiftence. The law fufpended the natural ob- 
ligation of children, becaufe the father had violated his : it 
looked upon the father and the fon as no more than two 
citizens, and determined in refpeft to them only from ci* 
vil and political views ; ever confidering, that a good re- 
public ought to have a particular regard to manners. I 
am of opinion that Solon's law was good in the two firft 
cafes ; that in which 'nature leaves the fon ignorant who is 
his father, and that where it in a manner directs he fhould 
not know him : but I cannot approve of it in the third, 
where the father has only violated an obligation of the ci- 
vil law, 

CHAP. 

• Under pain of infamy, another under pain of imprifonment. 

f Plutarch, life of Solon. 

4 Plutarch, life of Solon, and Gallienus in exhort, ad art. c 8, 
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CHAP. VI. 

That the Order of Succcffion or Inheritance depends on the Principles •! 
Political or Civil Law, and not on thofe of the Law of Nature. 

The Voconian law ordained, that no woman fhould be 
left heirefs to an eftate, not even if (he was an only child. 
Never was there a law, fajs St. Auguftine *, more unjuft. 
A formula of Marculfus + treats that cuftom as impious, 
which deprives daughters of the right of fucceeding to the 
eftate of their fathers. Juftinian % gives the appellation of 
Barbarous, to the right which the males had formerly of 
fucceeding in prejudice to the daughters. Thefe notions 
proceed from their having confidered the right of children 
to fucceed to their fathers* poffeffions, as a confequence of 
the law of nature ; which it is not. 

The law of nature ordains, that fathers fliall provide for 
their children ; but it does not oblige them to make them 
their heirs. The divifion of property, the laws of this di- 
vifion, and the fucceffion after the death of the perfon who 
has had this divifion, can be regulated only by the commu- 
nity, and consequently by political or civil laws. 

It is true, that a political' or civil order frequently de- 
mands that children fhould fucceed to their father's eftate * 
bnt it does not always make this neceffary. 

There may be fome reafons given Vhy the laws of our 
fiefs appoint that the eldeft of the males, or the neareft re- 
lations of the male fide fliould have all, and the females no- 
thing : and why by the laws of the Lombards || the fitters, 
the natural children, the other relations ; and, in their de- 
fault,' the treafury might fliare the inheritance with the 
daughters. 

It was regulated in fome of the dynafties of China, that 
the brothers of the emperour fliould fucceed to the throiie, 
and that the children fliould not. If they were willing 
that the prince fhould have a certain degree of experience, 

if 

* De civitate Dei, lib. 3. + Lib. a. cap. 12. 

t Novel. 2i. I Lib. 4. tit. 14. $ 6, 7, & 8. 
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if they feared his being too young, and if it was become 
neceffary to prevent eunuchs from placing children fuccef- 
fively on the throne, they, might very juftly eftabliih fuch 
an order of fucceffion; and when fome * writers have 
treated thefe brothers as ufurpers, they have judged only 
from ideas received from the laws of their own coun- 
tries. 

According to the cuftom of Numidia f, Defalces, bro- 
ther of Gala, fucceeded to the kingdom ; not Maffiniffa, hig 
fan. 

♦There are monarchies merely eleftive ; and fince it is 
evident, that the order of fucceffion ought to be derived 
from the political or civil laws, it is for thefe to decide in 
what cafes it is agreeable to reafon, that the fucceffion be 
granted to children, and in what cafes it ought to be given 
to others. 

In a kingdom of J Arabia, the day the fovereign mounted 
the throne, they fet guardians over all the pregnant women 
of the country, and the child Who came firft into the world 
was the heir-apparent. ' 

In countries where Polygamy is eftablilhect, the prince has 
many children ; the number of them is much greater in 
fome of thefe countries than in Others; There are || ftates 
where it is impoffible for the people to maintain the chil- 
dren of the king : they might therefore make it a law, 
that the crown (hall devolve, hot on the king's children, 
bat on thofe of his After* 

A prodigious number of children Would expofe the ftate 
to the mod dreadful civil wars. The order of fucceffion 
which gives the croWn to the children of the filler, the 
number of whom is not larger than thofe of a prince who 
has only one wife, muft ptevent thefe inconveniences^ 

There are people amongft whom reafons of ftate, Or 
fome maxims of religion, have made it neceffary that the 
crown mould be always fixed in a certain family : from 
hence, in India, proceeds the jealoufy of their §. tribes, and 
the fear of lofing the defcent : they have there conceived 

Vol. II. L that 

• Dh Halde on the ad dynafty. 

f Livy, decad. 3. lib. 9. t Strabo, lib. 16. 

jj As at Lovengo in Africa. See the collection of voyages that contri- 
buted to the eft ablifh merit of an Eaft-India company, voL 4* part 1. p. 114. 

§ See edifyutg letters, col. 14. and the voyages that contributed to the. 
eftabliftuncnt •Fan Eaft-India company, vol. 3. part *• p. 644* 
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that never to want princes of the blood-royal, they ought 
to take the children of the eider filler of the king. 

A general maxim ; It is Aft obligation of the law rf n s 
tare, to provide for Our children ; but to make them our 
fiiccdfours, is an obligation of th* civil or political few. 

From hence are derived the different regulations, with 
refpeft to baftards, in the different countries of the world; 
*hefe are according to the civil or political laws of each 
country. 



CHAP. VIL 

That we ought not to decide by the Precepts of Religion what heSofigl 90- 
If to the Law of Nature. 

The AbyflinSs have a moft fevere Lent of fifty days, which 
weakens them to fuch a degree, that for a long time they 
are incapable of bufinefs : the Turks * do not fail to at- 
tack them after their lent» Religion ought, in favour of 
the natural right of felf-defence, to fet bounds to thefe cus- 
toms. 

The Jews were obliged to keep the Sabbath j tut it was 
an inftance of great ftupidity in this nation, not to de- 
fend themfelves when their enemies chofe to attack them 
on this day. Cambyfes laying fiege to Pelufi^m, fet in 
the firft rank a great number of thofe animals which the 
^Egyptians regard, as facred; the cohfequence was, that 
the foldiers of the garrifon durft not moleft them. Who 
does not fee that felf-defence ia a duty fuperiour to every 
precept ? 

CHAP. 

* Colte Aittft of twy age* that contributed to the *ftablifh*fte*t bf to Baft- 
India company, vol. +. p. 35* & 103. 
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CHAP. VIII. 



That we ought not to regulate by the Principles of the Canon Lawj 
things which fliould he regulated by thofe of the Civil Law. 

By the * civil law of the Romans, he who took a thing pri*. 
vately from a facred place, was punifhed only for the guilt 
of theft : by the f canon law, he is punched for the crime 
of facrilege* The canon law takes cognizance of the place, 
the civil law of the fad;" But to attend only to the place, 
is neither to reflect on the^nature and definition of a theft, 
fior on the nature and definition of facrilege. 

As the hufband may demand a feparation, by reafon of 
the infidelity of his wife i the wife might formerly X de- 
mand it, on account of the infidelity of the hufband. Thofi 
ctiflom, contrary to a regulation made in the || Roman 
laws,* was introduced into the ecclefiaftic courts j, where 
nothing was regarded but the maxims of canon law ; and 
indeed, if we confider marriage as a thing merely fpi ritual, 
and as relating only to the things of another life, the vio- 
lation is in both cafes the fame. But the political and ci- 
vil laws of almoft all nations, have with reafon made a 
diftia&ion between them. They have required from the 
women a degree of referve and continency, which they 
have not exa&ed from the men ; becaufe, in women, ' a 
violation of chaftity fappofes a renunciation of all virtue ; 
beoaafe women, by violating the ' laws of marriage, quit 
the ftate of their natural dependence, becaufe nature has 
marked the infidelity of women with certain figns ; and, 
in fine, becaufe the children of the wife born in adultery 
. neceflarily belong, and are anexpence to the hufband, while 
the children produced by the adultery of the hufband, ar£ 
*ot the wife's, nor an expence to the wife* 

t 1 CHAP. 

* Leg. 5. ff. ad leg. Juliahi peculatus. 

+ Capite quifquis 17. queftione 4 Cujug obfervat. lib. 13. cap. 1 9. torn. J. 

\ Beaufmanoir on the ancient cuftom of Beaavoifis, chap. 18. 



J Law of the firfl code, ad leg. Jtiliafn de adulter iis. 



At.prefcnt they do not take cognizance of <hcfc things ia France; 
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CHAP. IX. 

That things which ought to he regulated hy the Principles of Civil Law, 
can fekiom he regulated by thofe of Religion. 

The laws of religion have a greater fublimity, the civil 
laws a greater extent. 

The laws of perfection drawn from religion have more 
in view the goodnefs of the perfon that obferves them, 
than of the fociety in which they are obferved : the civil 
laws, on the contrary, have more in view the moral good- 
nefs of men in general, than that of individuals. 

Thus, venerable as thofe ideas are which immediately 
fpring from religion, they onght not always to ferve as a 
firft principle to the civil laws $ becaufe they have another* 
the general welfare of fociety. 

The Romans made regulations amongft themfelves, to 
preferve the morals of their women ; thefe were political 
inftitutions. Upon the eflablifhment of monarchy, they 
made civil laws on this head, and formed them on the 
principles of their civil government. When the Chriftian 
religion became predominant, the new laws that were then 
made had lefs relation to the general rectitude of morals, 
than to the holinefs of marriage ; they had lefs regard to 
the union of the two fexes in a civil, than in a fpiritual 
ftate. 

At firft, by the * Roman law, a hufband who brought 
back his wife into his houfe, after fhe had been found 
guilty of adultery, was punifhed as an accomplice in her 
debauch. Juftinian f> from other principles, ordained, 
that during the fpace of two years he might go and take 
her again out of the monaftery. 

Formerly, when a woman whofe hufband was gone to 
war, heard no longer any tidings of him, fhe might eafily 
. marry again, becaufe fhe had in her hands the power of 
making a divorce. The law of J Conftantine obliged the 
woman to wait four years, after which fhe might fend the 
bill of divorce to the general ; and, if her hufhand return- 
ed, he could not then charge her with adultery. But 

Juftinian 

# Leg. II. § ult. ff. ad leg. Juliam dc adulteriis. 

f Nov. 134. col. 9. cap. 10. tit. 27a 

\ Leg. 7. cod. dc repudiis & judicio de morib. fublate. - 
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Juftinian,* decreed, that let the time be ever fo long after 
the departure of her hufband, (he fhould not marry, un- * 
lefs by the depofition and oath of the general me could 
prove the death of her hufband. Juftinian had in view 
the indifTolubility of marriage ; but we may fafely fay, 
that he had it too much in view. He demanded a pofitive 
proof, when a negative proof was fufficient ; he required 
a thing extremely difficult, to give an account of the fate 
of a man at a great diflance, and cxpofed to fo many acci- 
dents ; he prefumed a crime, that is, a defertion of the 
hufband, when it was fo natural to prefume his death. 
He injured the commonwealth, by obliging women to 
live out of marriage ; he injured individuals, by expofing 
them to a thoufand dangers. 

The law of Juftinian f, which ranked amongft the chu- 
tes of divorce, the confent of the hufband and wife to enter 
into a monaftery, was entirely oppofite to the principles 
of the civil laws* It is natural that the caufes of di- 
vorce fhould have their origin in certain impediments, 
which could not be forefeen, before marriage ; but this 
defire of preferving chaftity might be forefeen, fince it is in 
ourfelves. This law favours inconftancy in a ftate, which 
is by its very nature perpetual ; it fhocks the fundamen- 
tal principle of divorce, which permits the diflblution of 
one marriage only from the hope of another- In fhort, if 
we view it in a religious light, it is no more than giving 
victims to God without a Sacrifice. 



CHAP. X, 

In what Cafe we ought to follow the Civil Law which permits, and not 
the Law of Religion which forbids. 

When a religion which prohibits polygamy is introduced 
into a country, where it is permitted, we cannot believe, 
({peaking only as a politician), that the laws of the coun- 
try ought to fufFer a man who has many wives to em- 
brace this religion; unlefs the magiftrate.or the hufban4 
fhould indemnify them, by reftoring them fome way or 
other to their civil ftate. Without this their condition 

L 3 woujd 

• Auth. hodie quantifcumque, cod. de repudiii. 
f Auth. quod hodie, cod. de repudih. 
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would be deplorable $ no fooner wpmld they obey the law^ 
(ban they would find theoafelye* <Jeprive4 of tb* grcateft 
adva&tage of fociety » 



CHAP. XI. 

7^at Human Courts of Juftice fhould not be regulated by the Maxims <t 
thofe Tribunal* which relate to the other Life. 

The tribunal of the kiquifition, formed by the Ghriftian 
monks on the idea of the tribunal of penitence, n contrary 
fo all good policy* It has every where met with a gene* 
ral diflike, and muft have funk under the oppofitions ifc 
met with, it thofe who are refolyed to cftablifii k, had not 
drawn advantages even from tbefe oppofitions. 

This tribunal is infupportable in all governments. In 
monarchies, it only makes informers and traitors ; in re- 
publics, it only forms diflioneft men j in a defpotic ftate, ip 
is as deftru&ive as the government itfelf. 



CHAP. XII. 

The fame Subject continued. 

It is one abufe of this tribunal, that of two perfons ac? 
cufed of the fame crime, he who denies is condemned to 
die, and he who confefles, avoids the punifliment. This 
Jaas its fource in monaftic ideas, where he who denies ? 
feems in a ftate pf itnpeni tepee and damnation ; and he 
who. confefles, in a ft ate of repentance an4 falvation. But 
a diftinftion of this kind can have uo relation to human 
tribunals. Human juftice, which fees only the actions, ba$ 
but one compact with men, namely, that of innocenee ; di- 
yine juftice, fees the thoughts, has two, that of innocence 
and repentance. ' 

C5AP, 



Chap. 13. OF LAWS. *6j 



CHAP. XIII. 



In what Cafes, with regard to Marriages, we ought Co follow the laws of 
Religion; and in what Cafes we fliould follow the Civil Laws. 

ir has happened in all ages and countries, that religion has 
been bleqded with marriages. When certain things have 
been considered as impure or unlawful, and were never- 
theless become neceflary, they were obliged to eall rn re- 
ligion, to legitimate in the one cafe, and to reprove in 
others. 

On the other hand, as marriage is of all human action* 
that in which fociety is moft interefted, it became proper 
that this mould be regulated by the civil laws. 

Every thing which relates to the nature of marriage, its 
form, the manner of contracting it, the fruitfulnefs it oc- 
casions, which has made all nations conlider it as the ob« 
je& of a particular benediction ; a benediction which not 
being always annexed to it, is fuppofed to depend on cer- 
tain fuperiour graces ; all this, I fay, is within the refort 
of religion. 

The confequence of this union, with regard to property, 
the reciprocal advantages, every thing which has a rela- 
tion to the new family, to that from which it fprnng, and 
to that which is expe&ed to arile ; all this relates to the 
civil laws. 

As one of the great objeets of marriage is to take away 
that uncertainty which attends unlawful conjunctions, re- 
ligion lucre (lamps its feal, and the civil laws join theirs to 
k ; to the end that it may be as authentic as poflible. 
Thus, befides the conditions required by religion to make 
a marriage valid, the civil laws may ftill exact others. 

The civil laws receive this power from their being ad- 
ditional obligations, and not contradictory ones. The law 
of religion infifts upon certain ceremonies, the civil laws 
on the content of fathers ; in this cafe they demand fame- 
thing more than that of religion, but they demand nothing 
contrary to it. 

It follows from hence, that the religious law muft de- 
cide whether the bond be indiflbluble, or not ; for if the 

L 4 laws 



x08 T HE S P I R I T Book XXVI. 

laws of religion had made the bond indiflbluble, and tbe 
civil laws had declared it might be broken, they would be 
contradictory to each other. 

Sometimes the regulations made by the civil laws with 
refpeft to marriage, are not abfolutely neceflary ; fuch are 
thofe eftabliihed by the laws, which, inftead of annulling 
the marriage, only punifh thofe who contraft it. 

Amongft the Romans the Papian law declared thofe 
marriages illegal which had been prohibited, and yet only 
fubje&ed them to a penalty * ; but a feuatufconfidtum made 
at the inftance of the emperour Marcus Antoninus, de- 
clared them void ; there then no longer fubfifled \ any fuch 
thing as a marriage, wife, dowry, or hufband. The civil 
laws determine according to circumftances : fometiqaes 
they are molt attentive to repair the evil \ at others to 
prevent it. 



CHAP. XIV. 



In what inftances Marriages between Relations fhould he regulated by tbc 
il'aws of Nature ; and m what inftances by the Civil Laws. 

With regard to the prohibition of marriage between re- 
lations, it is a thing extremely delicate, to fix exaftly the 
point at which the laws of nature Hop, and where the civil 
laws begin. For this purpofe we mult eftablifti fome 
principles. 

* The marriage of the fon with the mother confounds the 
ftate of things : the fon ought to have an unlimited refped' 
to his mother, the wife owes an unlimited refpefi to her 
hufband ; therefore the marriage of the mother to her fpn 
would fobvert the natural ftate of both. 

Befides, nature has forwarded in women the time in 
which they are able to have children, but has retarded it 
in men : and, for the fame reafon, women fooner lofe this 
ability, and men later. If the marriage between the mo- 
ther and the fon was permitted, it would almoft always be 
{he cafe, that whejn the hufband was capable of entering in- 
to the views of nature, the wife would be incapable. 

The 

• See what hath been faid on this fubject in book 23. chap. «i. 
t 8 ec law 16./. de riiu uuptiarum 4 and law 3. $ I. alfo Digeft. dedoaa- 
tlcnibus inter v/rutn \*f uxor em. 
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• The marriage between the father and the daughter is 
contrary to nature, as well as the other ; but it is lefs con- 
trary, becaujfe it has not thefe two obftacles. Thus the 
Tartars, who may marry their daughters *, never marry 
their mothers, as we fee in the accounts we have of that 
nation f. 

It has ever been the natural duty of fathers to watch over 
the chaftity of their children. Intruded with the care of 
their education, they are obliged to preferve the body in 
the greateft perfection, and the mind from the leaft cor- 
ruption ; to encourage whatever has a tendency to infpire 
them with virtuous defires, and to nouriih a becoming 
tendernefs. Fathers, always employed in preferving the 
xnorals of their children, mull have a natural averfion to 
every thing that can render them corrupt. Marriage, you 
will fay, is not a corruption : but before marriage they 
mult fpeak, they mull make their perfons beloved, they 
xnuft feduce : it is this feduction which ought to infpire us 
with horrour. 

There fhotfld be therefore an unfurmountable barrier 
between thofe who ought to give the education, and thofe 
who are to receive it ; in order to prevent every kind of 
corruption, even though the motive be lawful. Why do 
fathers fo carefully deprive thofe who are to marry their 
daughters, of their company and familiarity ? 

The horrour that, arifes againft the inceft of the brother 
with the lifter fhould proceed from the fame fource. The 
defire of fathers and mothers to preferve the morals of their 
children and families untainted, is fufficient to infpire their 
offspring with a deteftation of every thing that can lead to 
the union of the two fexes. 

The prohibition of marriage between coufin-germans has 
the fame original. In the early ages, that is, in the times 
of innocence -> in the ages when luxury was unknown, it 
was cuftomary for children % upon their marriage, not to 
remove from their parents, but to fettle in the fame houfe, 
as a fmall habitation was at that time fufficient for a large 
Jamily ; the children || of two brothers, or coufin-germans 

were 

* This law is very ancient airongft them. Anita, fays Prifcus in hisem- 
baffy, ftopt in a certain place to marry lifca his daughter. A t&ing per- 
mitted, he adds, by the laws of the Scythians, p. 22. 

f Hift. of the Tartars, part 3. p. 236. 

$ It was thus amongft the ancient Romans. 

I Amongft the Romans they had the fame name, the coufin-germans 
were called brothers* 
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from the difpofition of thefe people, which is good-natured 
and full of humanity. This law, or this cuftom, has pro- 
duced another ; if a hufband has loft his wife, he does not 
fail to marry her lifter : And this is extremely natural, for 
his new confort becomes the mother of her lifter's children, 
and not a cruel ftepmother. 



CHAP. XIV. 

That wc fhould not regulate by the Principles of Political Law, thofo 
things which depend on the Principles of Ciyil Law. 

As' men have given up their natural independence to live 
under political laws, they have given up the natural com- 
munity of goods to live under civil laws. 

By the firft, they acquired liberty ; by the fecond, pro- 
perty. We ought not to decide by the laws of liberty, 
which, as we have already faid, is only the government of 
the community, what ought to be decided by the laws con- 
terning property. It is a paralogifm to fay, that the good 
of the individual ought to give way to that of the public; 
This can never take place, but when the government of the 
community, or, in other words, the liberty of the fubjeft 
is concerned ; this does not afFecT: thofe cafes which relate 
to private property, becaufe the public good confifts in 
every one's having that property, which was given him by 
the civil laws, invariably preTerved. 

Cicero maintains that the Agrarian laws were unjuil ; 
becaufe the community was eftablifhed with no other view, 
but that every one might be able to preferve his proper- 
ty- 
Let us therefore lay down as a certain maxim, that when- 
ever the public-good happens to be the matter in queftion, 
it is never for the advantage of the public to deprive an in- 
dividual of his property, or even to retrench the leaft part 
of it by a law, or a political regulation. In this cafe we 
fhould follow the rigour of the civil law, which is the Pal- 
ladium of property. 

Thus, when the public has occafion for the eftate of an in- 
dividual, it ought never to a& by the rigour of political law ; 
It is here that the civil law ought to triumph, who with 

l the 
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the eyes of a mother regards every individual as the whole ; 

community. 

If the political magiftrate would ereft a public edifice, 
or make a new road, he mull indemnify thofe who are in- • 

jured by it ; the public is in this refpedT: like an individual, 
who treats with an individual. It is full enough, that it ; 

can oblige a citizen to fell his inheritance, and that it can 
ftrip him of this great privilege which he holds from the ' 

civil law, the not being forced to alienate his poffeffions. 

After the nations which fubverted the Roman empire .; 

had abufed their very conquefts, the fpirit of liberty caU 
led them back to that of equity. They exercifed the moil 
barbarous laws with moderation : And if any one fliould ' 

only doubt the truth of this, they need only read Beau* 
manoir's admirable work on jurisprudence, written in the 
twelfth century. 

They mended the highways in his time, as we do at pre- 
sent. He fays, that when a highway could not be repaired, 
they made a new one as near the old as poflible ; but in- \ 
demnified the proprietors at the * expence of thofe who 
reaped any advantage from the road. They determined at 
that time by the civil law ; in our days we determine by 
the law of politics. % 



CHAP. XVI. 



That we ought not to decide by the Rules of the Civil Law, when it is pro- 
per to decide by Thofe of the Political Law. 

Most difficulties on this fubjeft may be eafily folved, by 

not confounding the rules derived from property with thofe 

which fpring from liberty. 

Is the demefne of a ftate or government alienable, or is 

it not ? This queftion ought to be decided by the political 

law, and not by the civil. It ought not to be decided by 

the civil law, becaufe it is as neceffary that there fliould be 

demefnes for the fubfiftence of a ftate, as that the ftate 

' ihould 

• The lord appointed collectors to receive the toll from the peafanfc, tbfc 
gentlemen were obliged to contribute. by the count, and the clergy by the 
biihop. Betumanoir, cbaf>. a 3. 
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Ihoulft have civil laws to regulate the dtfpbfal -off proper- 

If then they alienate the demefne, the ftate will be forced 
to make a new fund for another. But this -expedient 
overturns the political government, betaufe, hy the na- 
ture of the thing, for every demefne that fball be dbUilh- 
ed, the fa|)jeft will always be obliged 16 £ay more, ami the 
Sovereign to receive lefs ; in a word, the deme&e is tibcet 
faiy, ami the alienation is nc*. 

The order of facceflkm is, in mcfaarehie*, founded on 
the welfare of the ftate, which mates it tae^dTary that this 
order fhould he fixed, to avoid the misfortunes, * which, I 
havefaid, mall aerifc in a defpotrc kingdom, where all is 
Uncertain, becaufe aH is arbitrary. 

The order of the fucceffion is not fixed for *he fake of 
the reigning family .; but becaufe it is the intereft of the 
lbte, that it fhould have a reigning family. The law 
which regulates the fucceffion of individuals, is acivillaw, 
whofe view is the intereft of individuals ? that which re- 
gulates the fiicceffion to monarchy, is a political law, which 
has m view the welfare and preservation of the kingdom. 

It follows from hence, that when the political law has 
eftablifhed an order of fucceffion in a kingdom, aftd this or- 
der is at an end, it is abfurd to reclaim the fucceffion in 
virtue of the civil law of any nation whatsoever. One 
particular fociety does not make laws for another fociety. 
The civil laws of the Romans are no more applicable than 
any other civil laws. They themfelves did not make ufe 
of them, when they proceeded agamfl kings : And the max- 
ims by which they judged kings, are fo abominable, that 
they ought never to be revived. 

It follows alfo from hence, that when the political law 
has obliged a family to renounce the fucceffit>n, it is abfurd 
to infill upon the reditu tkms drawn from the civil law. 
Restitutions are in the law, and may be good againft thofe 
who live in the law : But they are not proper for fuch as 
hate been raifed up for the law, and who live for the 
law. ... 

It is ridiculous to pretend to decide the rights of king- 
doms, of nations, and of the univetfe, by the fame .maxims 

* ©a 
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en which (ro make ufe of an expreffidft of * Ckefo) w* 
fhould decide the right of a gutter between individuals. 



CHAP. XVII. 

Tbc fame Sabje& cootan^d. 



Ostracism ought to be examined by the rules of the po- 
litical, and not by thofe of the civil law ; and fo far is this 
cuftora from rendering' a popular government odious, that 
it is, on the contrary, extremely adapted to prove its lenity. 
We fhould be fenfible of this ourfelves, if, while banifh- 
ment is always confidered amongft us as a penalty, we 
were able to feparate the idea of oftracifm from that of 
punifbment. 

Ariftode f tells us, that it is umverfally allowed that this 
pra&ice has fomething in it both humane and popular. If 
in thofe times and places where this fentence was executed, 
they found nothing in it that appeared odious ; is it for us, 
who fee things at fuch a diftance, to think otherwife than 
the accufers, the judges, and the accufed themfelves ? 

And if we confider that this judgment of the people load- 
ed the perfon with glory on whom it was psuTed ; that 
when at Athens it fell upon a man without X merit, from 
that very moment they ceafe to )| ufe it ; we mall find 
that numbers of people have entertained a i[alfe idea of it, 
and that it was an admirable law which could prevent the 
ill eonfequences which the glory of a citizen might pro- 
duce, by loading him with new glory. 



CHAP. XVIII. 



That it is ficceflary to inquire, whether the Laws which feetn cbittardi&o- 
ry, are of the fame Clais. 

At Rome the hufband was permitted to lend his wife to 
another. Plutarch tells us this $ in exprefs terms. We 

know 

• Lifc. i. of laws. f Rcpub. lib, iii. cap. 13. 

} Hyperbolus. See Plutarch, life of Ariftidcs. 

|| 4t was found oppofite to the fpirit of the legiflator. 

$ Plutarch in his comparifon between JLycurgtis and Numa. 
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ought to be free ; no obftacle fliould hinder the execution 
of their office : They may frequently offend, becaufe they 
fpeak for a man intirely independent; they might be 
wrongfully accufed of crimes, if they were liable to 
be punifhed for crimes; if they could be arretted for 
debts, thefe might be forged. Thus a prince who has 
naturally a bold and eriterprifing fpirit, would fpeak by the 
mouth of a man who had every thing to fear. We mufl 
then be guided, with refpeft to ambafladours, by reafons 
drawn from the law of nations, and not by thofe derived 
from political law. But if they make an ill ufe of their 
representative character, a flop may be. put to it by fend- 
ing them back. They may even be accufed before their 
mafter, who by this means becomes either their judge or 
their accomplice. 



CHAP. XXII. 

The unhappy State of the Ynca Athualpa, 

I KE principles we have jiift been eftabliflung, were crueU 
ly violated by the Spaniards. The Ynca Athualpa* 
could only be tried by the law of nations ; they tried him 
by political and civil laws ; they accufed him for putting 
to death fome of his own fubje&s, for having many wives^ 
&c and to fill up the meafure of their flupidity, they con* 
demned him, not by the political and civil laws of his own 
country, but by the political and civil laws of theirs. 



CHAP. XXIII. 



That when, hy fome Circumftance, the Political Law becomes deftrudivc 
to the State, we ought to decide by fuch a Political Law as will prcfervc 
it, which fometimes becomes a Law of Nations* 

WHEi{.that political law which has eftablifhed in the 
kingdom a certain order of fucceffion, becomes deftruftive 
to the body-politic, for whofe fake it was eftablifhed, there 
is not the leaft room to doubt but another political law 
may be made to change this order ; and fo far would this 

Jaw 
* See Qarcillafib de la Vega, 
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law be from oppofing the firft, it would in the main he en- 
tirely conformable to it, fince both would depend on this 
principle, that Thefafety of the people is the fupreme law. 

I have faid * that a great ftate becoming acceflbry to a- 
nother, is itfelf weakened, and even weakens the principal. 
We know that it. is for the intereft of the ftate to have 
the fupreme magistrate within itfelf, that the public reve- 
nues be well adminjftered, that its fpecie.be not fent abroad 
to enrich another country. It 19 of importance, that he 
who is to govern has not imbibed foreign maxims : Thefe 
are lefs agreeable than thofe already eftablifhed. JJefides, 
men have an extravagant fondnefs for their own laws and 
cuftoras : Thefe conftitute the happinefs of every commu- 
nity ; and, as we learn from the hiftories of all nations, 
are rarely changed without violent commotions, and a great 
effiufion of blood. 

It follows from hence, that if a great ftate has to its 
heir the pqffeflbr of a great ftate, the firft may reafonably 
exclude him, becaufe a change in the order of fucceflion 
muft be of fervice to both ftates; Thus a law of Ruflia 
made in the beginning of the reign of Elizabeth, moft 
wifely excluded from the pofleffion of the crown, every 
heir who pbffeffed another monarchy ; thus the law of 
Portugal difqualifies every ' ftranger who lays claim to the 
crown by right of blood. * ' - • 

But if a nation may exclude, it may with greater reafon 
be allowed a right to oblige a prince to renounce. If the 
people fear that a certain marriage will be attended with 
fuch confequences, as fliall rob the nation of its dependence, 
or difnjember fome of its provinces, it may very jultly 
oblige the contractors and their defcendents to renounce all 
right over them ; while he who renounces, and thofe to 
whofe prejudice he renounces, have the lefs reafon to corri- 
plain, as the ftate might originally have made a law to ex- 
clude them. 

M2 CHAP, 

• Book viii, chap. 17. et feq. 
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CHAP. XXIV, 



That the Regulations of the Polke are of a different Clafsfrom other Civil 

Law?. 

There are criminals, whom the magiftrate punifhes, then; 
are others whom he reclaims. The firft are fubje& to the 
•power of the law, the others to his authority ; Thofe are. 
cut off from fociety $ thefethey oblige to live according to 
the rules of fociety. 

In the exercife pf the police, it is rather the magiftrate 
who punifhes than the law; in the fentence paffed on 
crimes, it is rather the law which punifhes than the ma- 
giftrate. The bufinefs of the police confifts of affairs which 
arife every inftant, and are commonly of a trifling nature : 
There is then but little need of formalities. The anions 
of the police are quick, they are exercifed over things 
which return every day ; it would be therefore improper 
for it to infli& fevere puniihments. If: is continually em- 
ployed about minute particulars ; great examples are there- 
fore not deflgned for its purpofe. It is governed rather by 
regulations than laws ; thofe who are fubjeft to its jurif- 
di&ion, are inceffantly under the eye of the magiftrate : It 
is therefore the fault of the magiftrate if they fall into ex- 
cefs. Thus we ought not to confound a flagrant violation 
of the laws, with a Ample breach of the police: thefc 
things are of a different order. 

From hence it follows, that the laws of that Italian * 
republic, where bearing Qre-arms is puniihed as a capital 
crime, and where it is not more fatal to make an ill ufe of "" 
them, than to carry them, is not agreeable to the nature of 
things. 

It follows moreover, that the applauded aftion of that 
emperour, who caufed a baker to be impaled whom he 
found guilty of a fraud, was the aftion of a Sultan, who 
knew not how to be juft, without committing an outrage 
on juftice. 

j CHAP. 

* Venice. 
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CHAP. XXV. 

That we fhould not follow the general Difpofitjons of the Civil Law, in 
things which ought to he fubje& to particular Rules drawn from their 
own Nature. 

Is it a good law, that all civil obligations paued between 
failors in a fhip in the courfe of a voyage fhould be null ? 
Francis Pirard * tells us, that in his time it was not ob- 
ferved by the Portuguefe, ; though it was by the French; 
Men who are together only fqr a fhort time J who have no 
wants, fince they are provided for by the prince, who have 
only one object in view, that of their voyage \ who are no 
longer in fociety, but are only the inhabitants of a fhip, 
blight not to contract obligations that were never introdu- 
ced, but to fuppdrt the burthen of civil fociety. 

In the fame fpirit was the law of the Rhodlans, made at 
a time when they always followed the coails * it ordained 
that thofe who during a tempeft (laid in a veffel, fhould 
have fhip and cargo, and thofe who quitted it fhould have 
nothing. 

M 3 M k 

• Chap. xiv. p. li. 
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BOOK XXVII. 



OF THE ORIGIN AND REVOLUTIONS OF THfe ROMAN LAWS 
ON SUCCESSIONS. 



CHAP. I. 

Of the Roman Laws on Succeflion. 



A -his affair derives its eftablifhmentfrom the moil diftant 
antiquity ; and to penetrate to its foundation, permit me to 
fearch among the firft laws of the Romans, for what, 1 be- 
lieve, nobody has yet been fo happy as to diicover. 

We know that Romulus * divided the land of his little 
kingdom among his fubjeds ; it feems to me, that from 
hence thfc laws of Rome on fucceflions were derived. 

The law of the divifion of lands made it neceffary that 
the property of one family mould not pafs into another : 
From hence it followed, that there were but two orders of 
heirs eftabliihed by law f, the children and all the defcen- 
dents that were not emancipated, but lived under the power 
of the father, whom they called fui heredes, or his natural 
heirs : And in their ^default, the neareft relations on the 
male-fide, whom they called agnatu 

It followed like wife, that the relations on the female-fide 
whom they called cognati n ought not to fucceed ; they 
would have conveyed the eftate into another family, which 
was not allowed. 

From thence alfo it followed, that the children ought 

not to fucceed to the mother, nor the mother to her chil- 

] dren; 

* Dionyf. Halicar.lib. ii. c- 3. Plutarch, companion between Numa'and 
Lycurgus. 

f Atfi inteftato moritur cui fuu? here* nee extabif, agnatus proximus 
.familiam habeto* Fragment of the law of the twelve tables in Ulfian, the loft 

title. 
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dren ; for this might carry the eftate of one family into 
another. Thus we fee them excluded * by the .law of tire 
twelve tables ; it called none to the fucceffion but the ag+ 
natty and there was no agnation between the fon and the 
mother. 

But it was indifferent whether the fuus beres, or, in de- 
fault of fuch, the neareft by agnation, was male or female j 
becaufe, as the relations on the mother's fide could not fuc- 
ceed, though a woman who was an heirefs fhould happen 
to marry, yet the eltate always returned into the family 
from whence it came. On this account the law of the 
twelve tables does not diftinguifli, whether the perfon f 
who fucceeded was male or female* 

This was the caufe, that though the grandchildren by 
the fon fucceeded to the grandfather, the grandchildren by 
the daughter did not fucceed ; for, to prevent the eftate 
from paffing into another family, the a gnat i were preferred 
before them. Hence the daughter, and not her % children, 
fucceeded to the father. 

Thus amongft the primitive Romans the women fuc- 
ceeded, when this was agreeable ta the law of the divifion 
of lands ; and they did not fucceed when this law might 
fuffer by it. 

Such were the laws of fucceffion among the primitive 
Romans ; and as thefe had a natural dependence on the 
conftitution, and were derived from the divifion of lands, it 
is eafy to perceive that they had not a foreign original, and 
were not of the number of thofe brought into the republic 
by the deputies fent into the cities of Greece. 

Dionyiius Halicarnaffus || tells us, that Servius Tullius 
finding the laws of Romulus and Numa on the divifion of 
lands aboliihed, he reftored them and made new ones, to 
give the older a greater weight. We cannot therefore 
doubt, but that the laws we have been fpeaking of, made 
in confequence of this divifion, were the work of thefe 
three Roman legiflatprs. 

The order of fucceffion having been eftablifhed in con- 
fequence of a political law, np citizen was allowed to break. 

M 4 in 

See the frag, of Ulpian, § 8. tit. a6. Inft. tit. 3. in proomio ad S. C. 
Tertullianilm. 
t Paulus, lib. ir. fent. tit. 8. § 3. \ Inft. lib. iii. § iy 
II Lib. iv. p. a 76. 
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in upon it by his private will j that is, in the firft ages of 
Rome, he had not the power of making a teftament. Yet 
h would have been hard to deprive him, in his laft mo- 
ments, of the friendly commerce of kind and beneficent 
actions. 

They therefore found a method of reconciling, in this 
refpeft, the laws with the defires of the individual, fie 
was permitted to difpofe of his fubftance in an affemblj of 
the people, and thus every teftament was, in fome fort, an 
a& of the legiflative power. 

The law of the twelve tables permitted the perfon who 
made his will, to chufe which citizen he pleafed for his 
heir. The reafon that induced the Roman* laws fo ftri&ly 
to reftrain the number of thofe who might fucceed ah m- 
tejiato, was the law of the divifion of lands ; and the rea- 
fon why they extended fo widely the power of the teftator, 
was, that as the father might fell * his children, he might 
with greater reafon deprive them of his fubftance. Thefe 
were therefore different effects, fince they flowed from dif- 
ferent principles ; and fuch is, in this refpeft, the fpirit of 
the Roman laws. 

The ancient laws of Athens did not permit a citizen to 
make a will. Solon f permitted it, with an exception to 
thofe who had children : And the legiflators of Rome, fill- 
ed with the idea of paternal power, permitted the making 
a will even to the prejudice of their children. It muft be 
confeffed, that the ancient laws of Athens were more con- 
iiftent than thofe of Rome. The indefinite permiflion of 
making a will, which had been granted to the Romans, 
ruined by little and little the political regulation on thedi- 
vifions of lands : It was the principal thing that introduced 
the fatal difference between riches and poverty : Many 
lhares were united in the fame perfon; fome citizens had 
too much, and a multitude of others had nothing. Thus 
the people being continually deprived of their fliares, were 
incefiantly calling out for a new diftribution of lands. 
They demanded it in an age when the frugality, the parfi- 
mony, and the poverty of the Romans were their diftin- 

guifhing 

* Dionyfius Halicarnaflus proves by a law of Numa, that the law 
which permitted a father to fell his fon three times, was made by Romulus, 
and not by the Decemvirs. Lib. %, 

f See plutarch, life of Solon. 
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gui&ing chara&eriftic ; as well as at a time when their 
luxury was become ftill more aftonifhing. , . 

Teftaments being properly a law made in the affembly of 
the people, thofe who were in the army were thereby de- 
prived of a teftamentary power. The people therefore 
gave the foldiers the privilege * of making before their 
companions, the difpofitions which f fliould have been 
made before them. / 

The great affembly of the people met but twice a-year ; 
befides, both the people and affairs brought before them 
were increafed: they therefore judged it convenient to 
permit all the citizens to make their % will before fome 
Roman citizens of ripe age, who were to reprefent the body 
of the people : They took five || citizens, before whom the 
inheritor § purchafed his family, that is, his inheritance, 
of the teftator ; another citizen brought a pair of fcales to 
weigh the value ; for the Romans ^f as yet had no 
money. . 

To all appearance thefe five citizens were to reprefent 
the five clafies of the people ; and they fet no value on the 
fixth, as being coropofed of men who had no property. 

We ought not to fay, with Juftinian, that thefe fales were 
merely imaginary ; they became, indeed, imaginary in 
time, but were not fo originally. Moft of the laws which 
afterwards regulated wills, were built on the reality of 
thefe fales : we find fufficient proof of this in the Frag- 
ments of Ulpian-j.* The deaf, the dumb, the prodigal, 
could not make a will ; the deaf, becaufe he could not hear 
the words of the buyer of the inheritance ; the dumb, be- 
caufe he could not pronounce the terms of nomination j 
the prodigal, becaufe, as he was excluded from the manage- 
ment of all affairs, he could not fell his inheritance. I 
omit any further examples. 

Wills 

* This teftament, called in prorinfiu, was different from that which they 
called military, which was eftablifhed only by the conftitutions of the em- 
perours, leg. l.jf. de milit. teft. This was one of the artifices by which they 
cajoled the foldiers. 

f This teftament was not in writing, and it was without formality ,yi** 
libra et tabulis, as Cicero fays, lib. i. dt orator e. 

\ Inftitut. lib. I. tit. io. § I. Aulas Gellius, lib. 15. cap, 17. They cal- 
led this form of teftament per ms Iff lib ram. 

«Ulpian, tit, 10. § *. § Theoph. inft. lib. a. tit. 10. 

T. Livy, lib 4. nondum argent urn ftgnatum eraU He fpeaks of the time of 
the fieee of Veii. 

+ Tit. 40. § 13. 
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Wills being made in the affembly of the people, were 
.rather the a&s of political than of civil laws, a public ra- 
ther than a private right ; from whence it followed that 
the father, while his fon was under his authority, could 
toot give him leave to make a will. 

Wills among moft nations, are not fubjedl: to greater for- 
malities than ordinary contracts : becaufe both the one and 
the other are only expreflions of the will of him who makes 
the contract, and both are equally a private right. But, 
among the Romans, where teftaments were derived from 
the public law, they were attended with much greater for- 
malities * than other affairs ; and v this is ftill the cafe in 
thofe provinces of France which are governed by the Ro- 
man law. 

Teftaments being, as I have faid, a law of the people, 
they ought to be made with the force of a command, and 
in fuch terms as are called direfl and imperative f. Hence 
a rule was formed, that they could .neither given o'r tranf- 
mit an inheritance, without making ufe of the imperative 
words : from whence it followed, that they might very 
juftry in certain cafes make a fubftitution J ; and ordain, 
that the inheritance mould pafs to another heir ; but that 
they could never make a fiduciary bequeft ||, that is, 
charge any one in terms of intreaty to reft ore an inheri- 
tance, or a part of an inheritance, to another. 

When the father neither inftituted his fon his heir, nor 
'disinherited him, the will was annulled ; but it was valid, 
though he did not difinherit his daughter, nor inftitute her 
"his heirefs; The reafon is plain : when he neither infti- 
tuted nor disinherited his fon, he did an injury to his grand- 
fon, who mi^lit have fucceeded ah intejlato to his father; 
but in neither inftituting nor difinheriting his daughter, he 
did no injury to his daughter's children, who could not 
fucceed ah intejlato to their mother \ : becaufe they were 
neither yitf he redes nor agnatu 

The 

• Tnftit. lib. 2. tir. 10. § I. f ijet Titius be my heir. 

% Vulgar, pupillary, and exemplary. 

Jj Auguftus, for particular reafon*, firft began to authorife the fiduciary 
"oequeft, which in the Roman law was called fdeicommijfum. Inftit. lib. ii. 
tit. a3- in procemio. 

§ Ad liberos matris inteftatx hereditas, lib. 12. tab. non pcrtinebat, quia 
feminx fuos hercdes noil habent. Ulpian. iragm,tit. 26. § 7. 
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The laws of the ancient "Romans concerning fucceflions 
being formed with the fame fpirit which dictated the di- 
vifioh of lands, did not fufficiently reftrain the riches of 
women j by this means a door was left open to luxury, 
-which is always infeparable from this fort of riches*. Be- 
tween the fecorid and Third Punic war, they began to per* 
ceive the evil, and made the Voconian * law ; but as they 
were induced to this by the mod important confiderations, 
moreover as but few monuments have reached us that take 
notice of this law, and as it has hitherto been fpoken of in 
a moil confufed manner, I fliall endeavour to clear it up. 

Cicero has preferved a fragment, which forbids the in- 
stituting a woman an f heirefs, whether flie was married 
or unmarried. 

The epitome of Livy, where he fpeaks of this law, fays 
no t naore : it appears from || Cicero and St. Auguftine §, 
that the daughter, though an only child, was comprehend* 
ed in the prohibition. 

Cato the elder ^f contributed all in his power, to get 
this law paffed. Aulus Gellius cites a fragment ± of a 
fpeech which he made on this occafion. By preventing 
the fucceflion of women, his intent was to take away the 
fource of luxury ; as, by undertaking the defence of the 
Oppian law, he intended to put a Hop to luxury itfelf. 

In the inftitutes of Juftinian J^ and Theophilus -»- men- 
tion is made of a chapter of the Voconian law, which li- 
mits the power of bequeathing. In reading thefe authors, 
every body would imagine that this chapter was made to 
prevent the inheritance from being fo exhaufted by lega- 
cies, as to make it unworthy of the heir's acceptance. But 
this was not the fpirit of the Voconian law. We have jufl 
feen that they had in view the hindering women from inhe- 
riting an eflate. The articles of this law, which fet bounds 

to 

% It was propofed by Quintus Voconius, tribune of the people. See Ci- 
cero's fccond oration againfl Verres. in the epitome of T. Livy, lib. 41. 
we fhould read Foconius, inftead of Volumniut. 

f Sanzit . . . . ne quis heredem virginem ncvemulierem faccret. Cicero's 
fccond oration againji Verres, 

% Legem tulit,ne quis heredem mulierem inftitueret . lib. 41. 

|j Second oration againft Verres. 

§ Of the city of God, lib 3. \ Epitome of Livy, lib. 41. 

\ Lib. 17. cap. 6. \ Inftit, lib. 3. tit. 22. -+ Ibid. 
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to the potter of bequeathing, entered into this view : for 
if people had been pofTeflcd of the liberty to bequeath as 
much as they pleafed, the women might have received a* 
legacies, what they could not receive by fucceffion. 

The Vocpnian law was made to hinder the women from 
growing too wealthy ; for this end it was neceflary to de- 
prive them of large inheritances, and not of fuch as could 
not give rife to luxury. Thus we find in Cicero *, that 
women were rendered incapable of fucceeding to none but 
thofe who were rated high in the cenfor's books f. 

The civil wars were the deftru&ion of an infinite num- 
ber of citizens. Under Auguftus, Rome was almoft de^ 
ferted : It was neceffary to repeople it. They made the 
Papian laws, which omitted nothing that could encourage 
t the citizens to marry, and procreate children. One of 
the principal means was to increafe ||, in favour of thofe 
who gave into the views of the law, the hopes of being 
heirs, and to diminifh the hopes of thofe who refufed ; aad 
as the, Voconian law had rendered women incapable of fuc- 
ceeding, the Papian law, in certain cafes, difpenfed with this 
prohibition. 

Women, § efpecially thofe who had children, were ren- 
dered capable of receiving in virtue of the will of theit 
hufbands ; they even might, when they had children, re- 
ceive in virtue of the will of ftrangers. All this was in 
direcl: oppofition to the regulations of the Voconian law : 
and yet it is remarkable, that the fpirit of this law wa& 
not entirely abandoned. For example, the Papian law, 
which permitted a man who had one child ^[ to receive an 
entire inheritance by the will of a ftranger, granted the 
fame favour to the wife only when fhe had three chil- 
dren -J-. 

It 

• Second oration againft Verrejj. 

t %uifenfus efet, which Dio, lib. 56. explains of him who had a hundred 
thoufand, that is, of him who had the firft cenfus, as we may fee in Livy, 
lib. 1. and Dionyfius rjalicarnaffus. 

$ See what has been faid in book 23. chap. %\. 

j| The fame difference occurs in feveral regulations of the Papian law. 
See the fragments of Ulpian § 4, 5, & 6. 

§ See fragm. of Ulpian^tit 15. $ *6. 

J Quod tibi filiolus, vel filia nafcitur, ex me 
Jura parentis habes, propter me fcriberes heres. 

yuvwal.fat. 0. 

I See law 9. c. Theod. At bonis profcriptorum, & Dio, lib $$. Seethe 
fragm. of Ulpian, tit. tail, § 6. ti. 2$ § 3. 
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It mud be remarked, that the Papian law did not render 
the woman who had throe children capable of fucceeding, 
except in virtue of the will of ftrangers ; and that, with 
refpeft to the facceffion of relations, it left the ancient laws, 
and particularly the * Voconian, in all their force. But 
this did ndt long fubfift. 

Rome, corrupted by the riches of every nation, had 
changed her manners ; the putting a flop to the luxury 
of women was no longer minded. Aulas Gellius, who 
lived under f Adrian, tells us, that in his time the Voco- 
nian law was almoft abolifhed ; it was buried under the 
opulence of the city. Thus we find in the fentences of 
Paul us t, who lived under -Niger, and in the fragments of 
Ulpian ||, who was in the time of Alexander Severus, that 
the fillers on the father's fide might fucceed, and that none 
but the relations of a more diftant degree were in the cafe 
of thofe prohibited by the Voconian law. 

We find } by the proceedings of Verres, that the prae- 
tors extended or reftrained the Voconian law at pleafure. 
The ancient laws of Rome began to be thought fevere. 
The praetors, moved by nothing but reafons of equity, mo- 
deration, and decorum, enervated all thefe laws. This is 
becaufe the great advantages refulting from laws, lie often 
clofely concealed, while the little inconveniences that at- 
tend them are mod fenfibly felt. 

We have feen that by the ancient laws of Rome mo- 
thers had no fhare in the inheritance of their children. The 
Voconian law afforded a new reafon for their exclufion. 
But the emperour Claudius gave the mother the fuccemon 
of her children as a confolation for their lofs. The Ter- 
tvAi&n feaatufconfultum, made under Adrian ^f gave it them 
when they had three children, if free women, or four, if 
they were freed women. It is evident, that this decree of 
the fenate was only an extenfion of the Papian law, which 
in the fame cafe had granted to women the inheritances, 
left them by ftrangers. At length Juflinian \ granted 

them, 

• Fragm. of Ulpian, tit. 16. § i. Sozomenus, lib. I. cap. 6. 

f Lib. 20. cap. 1. \ Lib, iv. tit. 8. § 3. 

(I Tit. 26. § 6. -J Cicero, fecond oration again ft Verres. 

\ That is, the Emperour Pius, who changed his name to that of Adrian 
by adoption. 
f I Lib. ii. cod. de jnre liberorum. Inftit. tit. 3. § 4. de fen. conf\i!t. 
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them the fucceflion independently of die number of their 
children. 

The fame caufes which had debilitated the law that pre- 
vented the fucceflion of women, fubverted that by degrees 
which had limited the fucceflion of the relations of the wo- 
man's fide. Trrefe laws were extremely conformable to 
the fpirit of a good republic, where they ought to have 
fuch an influence, as to prevent this fex from taking a pride 
in luxury, in riches, or in the hopes of obtaining riches. 
On the contrary, the luxury of a monarchy rendering mar-, 
riage expenfive and coftly, it ought to be there encouraged, 
both by the riches which women may beftow, and by hope 
of the inheritances it is in their power to procure. Thus 
when monarchy was eftablifhed at Rome, the whole fyflero 
of fucceflions was changed. The praetors called the rela- 
tions of the woman's fide in default of thofe of the male 
fide, though by the ancient laws, the relations of the wo- 
man's fide were never called. The Orphitianfenatvfcofiful- 
tum called children to the fucceflion of their mother ; and 
the emperours V alentinian *, Theodpfius, and . Arcadius, 
called the grandchildren by the daughter to the fucceflion 
of the grandfather. In fliort, the emperour Juftinian f left 
not the leaft veftige of the ancient rights of fucceflions : he 
eftablifjied three orders of heirs, the defcendents, the afcen- 
dents, and -the collaterals, without any diftin&ions between 
the males and the females, between the relations on the 
woman's fide, and thofe on the male fide, and abrogated a]l 
of this kind, which were ftill in force ; he believed that he 
followed nature even in deviating from what he called the 
embarraflments of the. ancient jurifprudence. 

BOOK 

• Lib 9. cod. de fuis & lergitimis heredibus. 

f Lib. 14. cod. de fuis & legitimis heredibus, & Nov. 118. & 12J* 
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BOOK XXVIII. 



OF THE ORIGIN AND REVOLUTIONS OF THE CIVIL LAWS 
AMONG THE FRENCH. 

In nwafcrt animus mutatat dune for mas. 

Corpora ■■ OVID. MfiTAM. 



CHAP. I. 

Different Character of the Laws of the fcveral People of Germany. 

After the Franks had quitted their country, they made 
a complement of the Salic laws, with the affiftanceof * the 
fages of their own nation* The tribe of Ripurian Franks 
having joined itfelf under Clovis + to that of the Salians, 
preferved its own cuftoms ; and Theodoric t king of Au-. 
ftrafia ordered them to be reduced into writing, he collect 
ted like wife || the cufloms of thofe Bavarians and Germans 
who were dependent oa his kingdom. For Germany hav* 
ing been weakened by the migration of fuch a multitude 
of people, jhe Franks, after conquering all before them, , 
turned back their vi&orious arms, and extended their do* 
minion into the forefts of their ancestors. Very likely the 
Thuringian code § was given by the fame Theodoric, fince 
the Thurtngians were alfo his fubje&s. • As the Frifians 
were fubdued by Charles Martel, and Pepin, their If law 

cannot 

* See the prologue to the Salic law. Mr Leibnitz fays, in 'his treatife of 
the origin of the Franks, that this law was made before the reign of Clo- 
vis; hut it could not be before the Franks hud quitted Germany, for they 
did not at that time underftand the Latin tongue. 

t Se Gregory of Tours. 

\ See the prologue to the law of the Bavarians, and that to the Salic 
law. # jj tbid. 

§ Lex Angliorum Wcrinorum, hoc eft, Thuringorum. 

^ They dia not Ipaow how to write. 
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cannot be prior to thofe princes. Charlemagne, the firft 
that reduced the Saxons, gave them the law ftill extant; 
and we need only read thefe two laft codes, to be convin- 
ced they Came from the hands of conquerours. As foonas 
the Vifigoths, the Burgundians, and the Lombards, had 
founded their refpe&ive kingdoms, they reduced their laws 
into writing, not with an intent of obliging the vanquifti- 
ing nations to conform to their cuftoms, but with a defign 
of following them themfelves. 

There is an admirable Simplicity in the Salic and Ripu* 
rian laws, as well as in thofe of the Allemans, Bavarians, 
Thuringions, and Frifians. They breathe an original 
rudenefs, and a fpirit which no change or corruption of 
manners had weakened. They received but very few aU 
terations, becaufe all thofe people, except the Franks, re- 
mained in Germany. Even the Franks themfelves laid 
there the foundation of a great part of the empire ; fo that 
they had none but German laws. The fame cannot be 
faid of the laws of the Vifigoths, of the Lombards and 
Burgundians ; their character altered confiderably from the 
great change which happened in the character of thofe 
people, who had fettled in their new habitations. 

The kingdom of the Burgundians did not laft long 
enough to admit of great changes in the laws of the con- 
quering nation. Gundebald and Sigifmond, who colle&ed 
their cuftoms, were almoft the laft of their kings. The 
laws of the Lombards received additions rather than 
changes. The laws of Rotharis were followed by thofe 
of Grimoaldus, Luitprandus, Rachis, and Aftulphus; 
but did not affume a new form. It was not fo with the 
laws of the Vifigoths * ; their kings new-moulded them, 
and had them alfo new moulded by the clergy # 

The kings indeed of the firft race ftruck out* of f the Sa- 
lic and the Rigurian laws, whatever was absolutely incon- 
fiftent with Chriftianity ; but left the main part untouch- 
ed. This cannot be faid of the laws of the Vifigoths. 

The 

* They^ w«e made by Em k, and amended by Leovlgildus. See Ifi Jor- 
iis* chronicle. Chaindafuinthus and Recefluinthus reformed them, Egieai 
ordered the code now extant to be made, and commiflioned btfhops for that 
purpofe ; neverthelefs, the laws of Chaindafuinthus and Recetfujnthui were 
preserved, as appears by the fixth council of Toledo, 

f See the prologue to the law of the Bavariaas. 
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The laws of the Burgundians, and efpecially thofe of 
rhe Vifigoths, admitted of corporal punifliraents : thefe . 
were not tolerated * by the Salic and Ripuarian laws ; they 
prefer ved their chara&er much better. 

The Burgundians and Vifigoths, whofe provinces were 
greatly expofed, endeavoured to conciliate the affections of 
the ancient inhabitants, and to give them the mod impar- 
tial civil laws f j but as the kings of the Franks had 
eftablifhed their power, they had no fuch J confederations. 

The Saxons, who lived under the dominion of the Franks, 
were of an untraceable temper, and prone to revolt. 
Hence we find in their || laws the feverities of a conqueror, 
which are not to be met with in the other codes of the 
laws of the barbarians. ' 

We fee the fpirit of the German laws in the pecuniary 
punishments, and the fpirit of a conqueror in thofe of an 
afflictive nature. 

The crimes they commit in their own country are fub- 
ject to corporal punifliment ; and the fpirit of the German 
laws is followed only in the punifliment of crimes com- 
mitted beyond the extent of their own territory. 

They are plainly told, that their crimes mail meet with 
no mercy, and they are refufedeven the afylutn of church- 
es. 

The bifhops had an immenfe authority at the court of 
the Vifigoth kings ; the moil important affairs being de- 
bated in councils. All the maxims, principles, and views 
of the prefent inquifition, are owing to the code of the Vi- 
figoths ; and the monks have only copied againft the Jews, 
the laws formerly enacted by bifhops. 

In other refpe&s the laws of Gundebald for the Burgun- 
dians feem pretty judicious ; and thofe of Rotharis, and of 
the other Xombard princes, are ftill more fo. But the 
laws of the Vifigoths, thofe, for inftance, of Receffuinthus, 
Chaindafuinthus, and Eg i gas, are puerile, ridiculous, and 

Vol. II. N foolifli 5 

* We find a few only in Childebert's decree. 

t'See the prologue to the code of the Burgundians, and the code Sffelf. 
efpecially tit. 12. § 5. and tit. 38. See alfo Gregory of Tours, book 3. chap 
33- a nd the code of the Vifigoths. 

i See lower down, chap. 3. 

J See chap. a. $ 8. and 9. & chap. 4. § ». & 7. 
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fbolifli ; tbey attain not their end ; they are fluffed with 
rhetoric, and void of fenfe, frivolous in the fubf}ance, and 
bombaftic in the ftyl?« 



CHAP. II. 

That the Law* of the Barbarians w*r* all Perfonal. 

It is a diftinguifliing chq rafter of thefe laws of the Barbs* 
rians, that they were not confined to a certain diftrid ; the 
Frank was tried by the law of the Franks, the Aleman by 
the law of the Allemans, the Burgundian by that of the 
Burgundians, the Roman by the Roman law : nay, fo far 
were the conquerors inAhofe days from reducing their laws 
to an uniform fyftem or body, that they did not even think 
of becoming legiflators to the people they had conquered. 

The original of this I find in the manners of the Ger- 
man people. Thefe nations were parted afunder by marin- 
es, lakes, and forefts ; and Caefar * obferves, they were 
fond of fuch feparations. Their dread of the Romans 
brought about their. re-union; and yet each individual 
among thefe mixed people was ftill to be tried by the 
eftabliihed cuftoms of his own nation. Each people apart 
was free and independent, and when they came to he in- 
termixed, the independency ftill continued ; the country 
was common, and the government peculiar ; the territory 
the fame, and the nations different. The (pint of perianal 
laws prevailed therefore among thefe people before eve$ 
they fet opt from their own home$, and they carried it 
with them into their conquefts. 

We find this cuftom eftapliihed in the formulas of Mar- 
culfus -{-, in the codes of the laws of the Barbarians, but 
phiefly in the law of the Ripuarians J, and in the decree^ 
of the kings of the firft jace [|, from whence the capitula- 
ries made on that fubjeft in the fecond } race were deriv- 

• ' cd. 

•DebeIloGallico,lib.6. 

f Lib. i. formul. 8; $ Chap. 31. 

y That of Clotarius in 560. Balufius* edit, of the capitularies, tome i. 
art. 4. ibid, in fine. 

§. Capicul. added to the law of the Lombard*, lib. i. tit, %$. cap. 71. lib. 
ii. tit. 41. cap 7. et tit. 56. cap. 1. et 2. 
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^d. The children * followed the law of their father, the 
wife f that of the hufband, the widow t came back to her 
own original law, and the freedman || was under that of his 
patron. Befides, every man could make choice of what 
laws he pleafed ; but the conftitution of J Lotharius I. re- 
quired this choice fhould be made public. 



CHAP, III, 

Capital difference between the Salic Laws, and thofe of the Vifigoths and 
Burgundians, 

We have already obferved, that the laws of the Burgun- 
diaas and Vifigoths were impartial ; not fo the Salic law, 
for it eftabliihed between the Franks and Romans the moft 
mortifying diftinftions. When a Frank, a Barbarian, or 
one living under the Salic law happened to be killed, a 
compofition of 400 fols was to be paid to his relations 1f ; 
only one hundred upon the killing of a Roman poffeffor |, 
and no more than 45 for a Roman tributary. The compo- 
fition for the murder of one of the king's vaflak, if a 
Frank Ji» was 600 fols ; if a Roman, though the king's 
gueft -+-, only 300 -h-. The Salic law made therefore a 
cruel diftin&ion between the Frank and Roman lord, and 
the Frank and Roman commoner. 

Farther, if a number of people were got together to affault 
a Frank in his houfe =, and he happened to be killed, the 
Salic law ordained a compofition of 600 fols ; but if a Ro- 
man or a freedman *** was aflauked, only half that compo- 

N % fition. 

• Capital, added to the law of the Lombards* lib. ii. tit, 5. 
t Ibid. \ Ibid. chap. a. 

(Ibid. lib. ii. tit. 35. cap. a. 
In the law of the Lombards, lib. ii. tit. 57. 
I Salic law, tit. 44. $ 1. 
Qui res in pago ubi remanet proprias habet. Salic law, tit. 44. § 15. Srs 
iff § 7* i Qui in trufte dominica eft. Ibid. tit. 44. J 4. 

-t- Si Romanus homo conviva regi fuerit. Ibid. § 6. 
•m- The principal Romans followed the court, as may be feen by the lives 
of fi?veral bifhopt, who were there educated ; there were hardly any but 
Romans that knew how to write. 
=* Ibid. tit. 45. 

<*> Lydus, whofe condition was better than that of a bondman. Lav( 0/ 
4ibt AlemoATi thaf. oj. 
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fition. By the fame law *, if a Roman put a Frank in 
irons, he was liable to a compofition of 30 fols ; but if a 
Frank had thus ufed a Roman, he paid only 15. A Frank 
ftript by a Roman was intitled to a compofition of 6* i-a 
fols, and a Roman ftript by a Frank received only 36. 
Such unequal treatment muft needs have been very gtie* 
vous to a Roman. ^ 

And yet a celebrated author f forms a fyftem of the 
eftablifhment of the Franks in Gaul, on a fuppofition that 
they were the bell friends of the Romans ; they who did, 
and they who fuffered J from, the Romans fuch an infinite 
deal of mifchief ! The Franks, the friends of the Romans, 
they who, after fubduing them by their arms, oppreffed 
them in cold blood by their laws ! They were exactly the 
Friends of the Romans, as the Tartars who conquered 
China were the Friends Qf the Chinefe. 

If fome Catholic bifiiqps, thought fit to make ufe of the 
Franks in deftroying the Arrian kings, does it follow, that 
they had a defire pf living under thofe barbarous people ? 
And can we from hence conclude, that the Franks had any 
particular regard for the Romans ? J mould draw quite 
different confaquences. : The lefs the Franks had to fear 
from the Romans, the lefs indulgence they had for them. 

The Abbe du Bos has confuted but indifferent author 
rities for his hiftory, fuch as poets and orators : Works of 
parade and oftentation are an improper fpundation for 
|milding fyftems upon. 



CHAP. IV, , 

In what manner the Roman JL*\v came to be loft in the Country fubje <ft 
to the Franks, and prefer ved iu that fubjed: to the Goths and Burgundi- 
ans. • 

What has bepn above faid will throw fome light upon 
other things, which have hitherto been 'involved in great 
qbfeurity. 

The 

*Tit«35.$3.et4. 

f The Abbe Du Bos. 

i Witnefi the expedition of Arbogaftcs in Gregory of Tours, hift. lib. «, 
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The country sit this day called France, was, under the 
firft race, governed by tiie Roman law, or the Theodofian 
code, and by the different laws of the barbarians *, who 
fettled in thofe parts. 

In the country fubjeft to the Franks, the Salic law was 
eft&bliihed for the Franks, and the f Theodofian code for 
the Romans. In that fubjeflfc to the Vifigoths, a compile- 
ment of the Theodofian code, made by order of Alaric J, 
regblated difputes among the Romans ; the national cus- 
toms which Euric || caufed to be reduced into writing, de- 
termined thofe among the Vifigoths. But how comes it, 
fomfc will fay, that the Salic laws gained almoft a general 
authority in the country of the Franks, and the Roman 
law gradually declined ; wriilft in the jurifdiftion of the 
Vifigoths the Roman law fpread itfelf, and obtained at laft 
a general fway ? 

My anfwer is, that the Roman law came to be difufed 
among the Franks, becaufe of the great advantages accru- 
ing from being a Frank, a barbarian J, or a perfon living 
under the Salic law ; every one in that cafe readily quit- 
ting the Roman to live under the Salic law. The ^f clergy 
alone retained it, as a change would be of no advantage to 
them. The difference of conditions and ranks confifted 
only in the largenefs of the compofitions, as I (hall mow in 
another place. Now 4 particular laws allowed the clergy 
as favourable compofitions, as thofe of the Franks ; for 
which reafon they retained the Roman law. This law 
brought no hardlhips upon them ; and in other refpefis it 

N 3 was 

• The Franks Vifigoths, and Burgundians. 

t It was finifhed in 438. . ) 

\ The 2 or h year of the reign of this prince, and publifhed two years 
after by Anian, as appears by the preface to that code. 

I The year 504 of the Spanifh sera, the chronicle of Ifidorns. 

§ Francum, aut barb arum, aut hominem qui Salica lege vivit. Salic Law, 
tlt - 44. § 1. 

t According to the Roman law under which the church lives, as is faid 
in the law of the Ripuarians, tit. 58, § r. t See alfo the numberlefs autho- 
rities on this head produced by X)u Cange, under the word Lex Romana. 

\ See the capitularies added to the Sulic law in Lindemhroke, at the end 
of that law, and the different codes of the laws of the barbarians, concern- 
ing the privileges of ecclefiaftics in this refpeA. See alfo the letter of 
Charlemagne. to his fon Pepin king of Italy, in the year 807, in the edition 
of Balufius, tome i. p. 46a, where it is faid, that an ecclefiaflic mould receive 
a triple compouuon ; and the colleftion of the capitularies, lib. v. art. 30*. 
u>me 1. edition of Baludus. 
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was propereft for them, as it was the work of Chriftian 
croperours. 

. On the other hand, in the patrimony of the Vifigoths, 
as the Vifigoth law * gave no civil advantages to the Vi- 
figoths over the Romans, the latter had .no reafon to dis- 
continue living under their own law, in order to live un- 
der another. They retained therefore their own laws* 
without adopting thofe of the Vifigoths. 

This is flill further confirmed, in proportion as we pro- 
ceed. The law of Gundebald was extremely impartial* 
not favouring the Burgundians more than the Romans. It 
appears by the preamble to that law, that it was made for 
the Burgundians, and to regulate the difputes which might 
arife between them and the Romans ; and in this laft cafe 
the judges were equally divided of a fide. This was ne- 
cefTary for particular reafons, drawn from the political re- 
gulations of thofe times f. The Roman law was continu- 
ed in Burgundy, in order to regulate the difputes of Ro- 
mans among themfelves. The latter had no inducement 
to quit their own law, as in the country of the Franks ; 
and the rather as the Salic law was not eftablifhed in Bur- 
gundy, as appears by the famous letter which Agobard 
wrote to Lewis le Debonnaire* 

Agobard J defired that prince to eftablilh the Salic law 
in Burgundy ; Confequently it had not been eftabliined 
there at that time. Thus the Roman law did, and ftili 
does fubfift in fo many provinces, which formerly depend- 
ed on this kingdom. 

The Roman and Gothic laws continued likewife in the 
country of the eftablifhment of the Goths, where the Sa- 
lic law was riever received. When Pepin and Charles 
Martel expelled the Saracens, the towns and provinces, 
which fubmitted to thefe princes [|, petitioned for a conti- 
. nuance of their own laws, and obtained it : This, in fpite 
of the ufages of thofe times when all laws were perfonal, 
foon made the' Roman law to be considered as a real and 
territorial law in thofe countries. 

This 

• See that few. 

f Of this I fhall fpeak in another place, book xxx. chap. 6, 7, 8, et 9, ' 

I Agob. opera. 

jj Catel, iufh of Languedoc, produces to the purpofe a chronicle of the. 
year 759. Franci Narbouam ebfident, datoque facramento Get Us, utfi Hvitttttm 
traderent partibus Peftui, permitterent> eos legem fuam habere : fttefafie, G+- 
tkt Saracen* tedder u*t 9 et chitatem farfihu Pefitu reddidit unt. 
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, This appears by the.edift of Charles the Bald, given at 
Piftes in the year 864, which * diftinguifhes the countries 
Where caufes were decided by the Roman 4aw* from where 
it was otherwise; 

The edict of Piftes fliews two things ; one, that there 
were countries where caufes were decided by the Roman 
law, and others where they were not ; and the other, that 
thofe countries where the Roman law obtained, were pre- 
cisely f the fame where it is ftill followed at this very day, 
as appears by the fame edict. Thus the diftin&ion of the 
provinces of France, under cujtom, and thofe under written 
Taw, was already eftablifhed at the time of the edift of 
Piftes. 

I have obferved, that, in the beginning of the monarchy^ 
all laws were perfonal : And thus when the edict of Piftes 
diftinguifhes th6 countries of #ie Roman law, from thofe 
which were not ; the meaning is, that in countries which 
jwere not of the Roman law, fuch a multitude of people 
had chbfen to live under fome or other of the laws of the 
barbarians, that there were fcarce any who would live un- 
der the Roman law ; and that in the countries of the Ro« 
man law there were few who would chufe to live under 
the laws of the barbarians. 

I am not ignorant, that what is here advanced will be 
reckoned new 5 but if the things I ajTert be true, furely 
they are very ancient* After alii what great matter is it* 
whether they come from me, from the Valefiufes* or front 
the Bignons ? 



i CHAP, t 

fne fame Subject continued. 

The law of Gundebald iubfiftei a long time among the 
Burgiindians, in conjunction with the Roman law : It wad 
ftill in ufe under Lewis le.t>ebonnaire, as Agobard's letter 
plainly evinces. In like manner, though the edict of Pif- 
tes calls the country occupied by the Vifigoths the coun- 
try of the Roman law, yet the law o( the Vifigoths was 
N 4 always 

* In ilia terra in qua judicia fecundum legem Romanam terminantuf, 
fecundum ipfam legem judicetur ; ct in iUa terra in qua, &c. Art, 16. St* 
Mfi art, IO. 

f See art. i%. et 16. of the edid of Piftcsi in Gavilonoj in Narbona, Sec. 
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always in force there ; as appears by the fynod of Troyes 
held under Lewis the Stammerer, in the year 878, that is, 
fourteen years after the edidk of Piftes. 

In procefs of time, the Gothic and Burgundian laws 
fell into difufe, even in their own country ;* which was 
. owing to thofe general caufes that every where difpelkd 
the perfonal laws of the barbarians. 



CHAP. VI. 

How the Roman Law kept its ground in the dcmefne of the Lombard*. 

Every thing gives way now to my principles. The law 
of the Lombards was impartial, and the Romans were un- 
der no temptation to quit their own for it. The motive 
that prevailed with the Romans under the Franks to make 
choice of the Salic law, did not take place in Italy $ hence 
the Roman law maintained itfelf there together with that 
of the Lombards. 

It even fell out, that the latter gave way to the Roman 
law, and ceafed to be the law of the ruling nation j and 
though it continued to be that of the principal nobility, yet 
the greateft part of the cities formed themfelves into re- 
publics, and the nobility mouldered away of themfelves, 
or were deftroyed *. The citizens of the new republics 
had no inclination to adopt a law, which eftablifhed the 
cuftom of judiciary combats, and whofe inftitutions retain- 
ed much of the cuftoms and ufages of chivalry. As the 
clergy of thofe days, a clergy even then fo powerful in 
Italy, lived almoft all under the Roman law, the number 
of thofe who followed the law of the Lombards, muft have 
daily diminifhed. ■ , 

Befides, the law of the Lombards had not that majefty of 
the Roman law, which revived to Italy the idea of her uni- 
verfal dominion ; neither had it that extent. The law of 
the Lombards and the Roman law could be then of no 
other ufe than to furnifh out ftatutes for thofe cities that 
were erefted into republics. Now, which could better 
furnifli them, the law of the Lombards that determined on 

fome 

• See what Machiavel fays ef the ruin of the ancient nobility of Flo- 
rence. 



fc 
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fotne particular cafes, or the Roman law, which embraced 
them all ? 



CHAP. VII. 

How the Roman Law came to be loft in Spain. 

Things happened otherwife in Spain. The law of the 
Vifigoths prevailed, and the Roman law was loft. Chain- 
dafuinthus * and Receffuinthus f profcribed the Roman 
laws, and even forbade citing them in their courts of judi- 
cature. Receffuinthus was likewife author J of the law 
which took off the prohibition of marriages between the 
Goths and Romans. It is evident, that thefe two laws 
had the fame fpirit : This king wanted to remove the prin- 
cipal caufes of feparation, which fubfifted between the 
Goths and the Romans. Now it was thought, that 
nothing made a wider feparation than the prohibition of 
intermarriages, and the liberty of living under different 
laws* 

But though the kings of the Vifigoths had profcribed 
the Roman law, it ftill fubfifted in the demefne3 they pof- 
feffed in South Gaul. Thefe countries being diftant from 
the centre of the monarchy, lived in a ftate of great indepen- 
dence. We fee from the hiftory of Vamba, who afcended 
the throne in 672, that the natives of the country were be- 
come the prevailing party |J . Hence the Roman law had 
greater authority, and the Gothic lefs. The Spanifh laws 
neither fuited their manners, nor their actual fituation ; it 
was poffible too that the people adhered obftinately to the 
Roman law, becaufe they had annexed to it the idea of 
liberty. Betides, the laws of Chaindafuinthus, and of Re* 

cefiuinthus, 

• He began to rc'gn in the year 641. v 

f We wul no longer be harraffed cither by foreign or by the Roman laws. 
Zatv of the Fifig^tb*^ lib. ii. tit. 1. § 9, et 10. K 

\ Ut tarn Gotho Romanam, quam Romano Gotham matrimonio lice at 
fociari. Lvw o/tbe Viftgotbi, lib. uuth I. cap. x. 

.| The revolt of thefe provinces was a general defection, as appears by 
the judgment which is in the fe^uel of the tyiftory. Paulas and his ad- 
herents were Romans, they were even favoured by the bifhops. Vamba 
dared not put to death the feditious whom he had conquered. The author 
of the hiftory calls Narhonoe Gaul the nurfcry of treachery. 
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ceffuihthus, contained mod fevere regulations againft the 
Jews ; but thefe Jews had a yaft deal of power in South 
Gaul. The author of the hiftory of king Vamba calls 
thefe provinces the brothel of the Jews. When the Sara- 
cens invaded thefe provinces, it was by invitation ; and 
who could have given it but the Jews or the Romans ? 
The Goths were the firft that were opprefled, becaufe they 
were the ruling nation. We fee in Procopius * that du- 
ring their calamities they withdrew out of Narbonne Gaul 
into Spain. Doubtlefs, under this misfortune, they took 
refuge in thefe provinces of Spain, which ftill held out ; and 
the number of thofe who in South Gaul lived tinder the 
law of the Vifigoths, was thereby greatly diminifhed% 



CHAP. VIIL 



A Falfe Capitulary. 

Did not that wretched compiler Benedictus Levita at- 
tempt to transform this Vifigoth eftabliihment, which pro- 
hibited the ufe of the Roman law, into a capitulary ft af- 
cribed fince to Charlemagne ? He made of this particular 
law a general one, as if he intended to exterminate the Ro- 
man law throughout the univerfe. 



CHAP. IX. 

Tn what Manser the Codes of the Barbarian Laws, and the Capitularies came 
' to be loft. 

The Salic, the Ripuarian, BurgundiaA, and Vifigoth laws* 
came by degrees to be difufed among the French, in the 
following manner. 

As fiefs were become hereditary, and arrierefiefs extend- 
ed, many ufages were introduced, to which thefe laws were 
no longer applicable. Their fpirit indeed was preferved, 

which 

# Gothi, qui cladi funerfuerint, ex Gallia cum tiioribus liberifque egreffi 
in Hifpaniam, ad Teudini jam palam tyramrom fe rccepcrunt. Dt BtUh 
ththorum, lib. i. cab. 13. 

t Capitularia, I. vi. c. 369. anno 1613, edit. Baluf. p. x»ax; 
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which was to regulate moil difputes by fines. But as the 
value of money was, doubtlefs, fubjed to change, the fines 
were alfo changed ; and we fee feveral charters *, where 
the lords fixed the fines that were payable in their petty 
courts. Thus the fpirit of the law was followed without 
following the law itfelf. 

Betides, as France was divided into a number of petty 
lordfhips, which acknowledged rather a feudal thsui a poll- ^ ~ 
tical dependence, it was very difficult for only one law to ' * 
be authorifed. In fad, it would be impoffible to fee it 
obferved. The cuftora no longer prevailed of fending ex- 
traordinary f officers into the provinces, to infpeft into the 
adminiftrs^tion of juftice, and political affairs ; it appears 
even by the charter, that when new fiefs were eftabli(hed» 
our kings divefted themfelves of the right of fending thofe 
officers. Thus when almoft every thing was become a 
fief, thefe officers could no longer be employed ; there was 
no longer a common law, becaufe no one could enforce the 
obfervance of it. 

The Salic, Burgundian, and Vifigoth laws, were there- 
fore extremely negle&ed at the end of the fecond race, and 
at the beginning of the third they were fcarce ever men- 
tioned. 

Under the fir ft and fecond race, the nation was often af- 
fembled ; that is, the lords and bifhops ; the commons 
were not yet thought on. In thefe affemblies attempts 
were made to regulate the clergy, a body which formed 
itfelf, if I may fo fpeak, under the conquerors, and 
eftabliihed its prerogatives. The laws made in thefe af- 
femblies are what we call the Capitularies. Hence four 
things enfued; the laws of fiefs were eftablifhed, and a 
great part of the church-revenues was adminrftered by the 
laws of fiefs ; the clergy made a wider feparation, and ne- 
gle&ed t thofe laws of reformation, where they themfelves 
were not the only reformers ; a collection || was made of 

the 

• M* de la Thavmaffier hat colle&ed many of them. See, for inftance, 
chap. 61, 66. and others. 

f Miffi Dotninicj. 

\ Let not the bifhops, fayt Charles the Bald, in the capitulary of 844, art. 
8. under pretence of the authority of making canons, oppofe this conflitu- 
tion, or neglect the obfervance of it. It feems he already forefaw the fall 
thereof. 

D In the collection of canons, a vaft number of the decretals of popes 
were iaferted ; there were very few ia the ancient collection. Dionyiiua 
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the canons ot councils and of the decretals of popes ; and 
thefe laws the clergy received as coming from a purer 
fource. Everfince the ere&ion of the grand fiefs, our 
kings, as we have already obferved, had no longer any de- 
pnties in the provinces to enforce" the obfervauce of their 
laws : And hence it is, that under the third race we fini 
no more mention made of capitularies. 



CHAP. X. 

The fame Subje& continued. ' 



Several capitularies were added to the law of the Lom- 
bards, as well as to . the Salic and Bavarian laws. The 
reafon of this has been a matter of inquiry ; but it muftbc 

.fought for in the thing itfelf. There were feveral forts of 
capitularies. Some had relation to political government, 
others to, economical » moil of them to ecclefiaflical polity, 
and fome few to civil government. Thofe of the M 
fpecies were added to the civil law, that is, to the perfonal 
laws of each nation ; for which reafon it is faid in the ca- 
pitularies, that there is nothing flipulated * therein con- 
trary to the Roman law. In effeft, thofe capitularies re- 
garding ceconomical, ecclefiaflical, or political government, 
had no relation to that law ; and thofe concerning civil go- 
vernment had reference only to the laws of the barbarous 
people, which were explained, amended, enlarged, or 

. abridged. But the adding of thefe capitularies to the per- 
fonal laws, occafioned, I imagine, the neglect of the very 

. body of the capitularies themfelves : In times of ignorance, 
the abridgment of a work often caufes the lofs of the work 
itfelf. 

CHAP. 

Exijpjus put a great many into his : But that of I fi dor us Mercator was 
{luffed with genuine and fpurious decretals. The old collection was in nfe 
in France till Charlemagne. Thi» Prince received from the hands of Pope 
Adrian I. the collection "of Dionyfius Exiguus, and caufed it to be accepted. 
The collection of Ifidorua Mercator appeared in France about the reign of 
Charlemagne: People grew paffionately fond of it: To thU fuccccded 
what wc now call the courfe of-canon law. 
* See the edict of Pittes, art. 2a 
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CHAP. XI. 

Other Caufes of the difufe of the Codes of Barbarian Laws, as well as of 
the Roman Law, and oi the Capitularies. 

When the German natrons fubdued the Roman empire, 
they learned the ufe of writing ; and, in imitation of the 
Romans, they wrote down their own ufages *, and digeft- 
ed them into codes. The unhappy reigns which followed 
that of Charlemagne, the invafions of the Normans, and 
the civil wars, plunged the conquering nations again into 
the darknefs out of which. they had emerged: Reading 
and writing were quite negle&ed. Hence it is* that in 
France and Germany the written laws of the barbarians, 
as well as the Roman law, and the capitularies fell into obli- 
vion. The ufe df writing was better preferved in Italy, 
where reigned the popes and the Greek emperours, where 
there were flourifhirig cities, and almoft the only commerce 
that was carried on in thofe days. To this neighbourhood 
of Italy it was owing that the Roman law was better prefer- 
ved in the provinces of Gaul, formerly fubjecl to the Goths 
and the Burgundians ; and fo much the more as this law 
was there a territorial law, and a kind of privilege. It is 
probable that the difufe of the Vifigoth laws in Spain pro- 
ceeded from the want of writing ; and, by the fall of fo 
many laws, cuftoms were every where eftablifhed. 

Perfonal laws fell to tl\e ground. Compofitions, and 
what they called Freda t, were regulated more by euftoro, 
than by the text of thefe laws. Thus, as in the eftablifh- 
rnent of the monarchy, they had palTed from German cuf- 
toms to written laws ; fome ages after, they came back 
from written laws to unwritten cuftoms. 

CHAP. 

* This is exprefsly fet down in fome preambles to thefe codes : We even 
find in the laws, of the Saxons and Frifians different regulations, according 
to the different diftri&s. To thefe ufages were added fome particular re- 
gulations, according to the exigency of circumjlances ; fuch were the fevere 
laws againft the Saxons. 

f Q? this I fhail fpeak elfewhere, . 
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CHAP. XII. 

Of Local Cuftoms. Rcrolution of the Lawt of Barbarous Nations, aa well 
as of the Roman Law. 

Br feveral monuments it appeal's that there were local 
cuftoms, as early as the firft and fecond race. We find 
mention made of the cuftom of the place *, of the ancient 
vfage it of the cuftom t, of the laws ||, and of the cuftoms. 

It has been the opinion of fome authors, that what went 
by the name of cuftoms were the laws of the barbarous 
nations, and what had the appellation of law was the Ro- 
man law. This cannot poffibly be* King Pepin $ ordain- 
ed, that wherever there ihould happen to be no law, cuftom 
ihould be complied with ; but that it ihould never be prefer- 
red to the law. Now* to pretend that the Roman law was 
preferred to the codes of the laws of the barbarians, is fub» 
verting all monuments of antiquity, and efpecially thofe 
codes of barbarian laws tb&t couftantly affirm the contrary. 

So far were the laws of the barbarous nations from being 

thofe cuftoqis, that it was thefe very laws, as perianal iafti- 

tutions, that introduced them* The Salic law, for inftaace, 

was a perfonal law ; but generally, or almoft. generally, in 

{daces inhabited by the Satian Franks, this Salic law, how 

perfonal foever, became, in refpe£fc to thofe Salian Franks, 

a territorial law, and was perfonal only in regard to thofe 

Franks that lived elfewhere. Now, if feveral Burgundi- 

ans^ Allemans, or even Romans, ihould have happened 

to have frequent difputes, in a place where the Salic law 

was territorial, they muft have been determined by the laws 

pf thofe people ; . and a great number pf determinations 

agreeable to fome of thofe laws muft have introduced 

new cuftoms into the country. This explains extremely 

well the conftitution of Pepin. It was natural that thofe 

cuftoms ihould affe& even the Franks, who lived on the 

fpot, in cafes not decided by the Salic law; but it was 

ngt 

• Preface to Marculfus* Formulae, 
f Law of the Lombards, book ii. tik.58. $ 3. 
" Ibid, tit 41. $ 6. I) Life of S. Leger. 

Law of the Lombards, book ii. tit. 41. $ 6. 
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not natural, that they fliould prevail over the. Salic law 
itfelf. 

Thus there were in each place an eftablifhed law» and 
received cuftoms which ferved as a fupplement to that 
law when they did not contradift it. 

They might even happen to fupply a law that was no 
way territorial ; and to continue the fame example, if a 
Burgundian was judged by the law of his own nation, 
in a place where the Salic law was territorial, and the 
cafe happened not to be explicitly mentioned in the very 
text of this law, there is no manner of doubt but judge- 
ment would have been paffed upon him according to the 
cuftom of the place. - 

In the reign of King Pepin, the cuftoms then eftablUh- 
ed had not the fame force as the laws ; but it was not 
long before the laws gave way to the cuftoms. And a* 
new regulations are general remedies that imply a prefent 
evil, it may well be imagined, that as early as Pepin's 
time, they began \6 prefer the cuftoms to the eftablifl&ed 
laws. 

What has been faid fufficiently explains the manner 
in which the Roman law began fo very early to be- 
come territorial, as may be feen in the edift of Piftes $ 
and how the Gothic law continued ftill in force, as ap- 
pears by the fynod of Troyes * above-mentioned. The 
Roman was become the general perfonal law, and the 
Gothic the particular perfonal law ; consequently the 
Roman law was territorial. But how came it, fome 
will afk, that the perfonal laws of the barbarians fell 
every where into difufe, while the Roman was conti- 
nued as a territorial law. in the Vifigoth and Burgundi- 
an provinces ? I anfwer, that even the Roman law had 
very near the fame fate as the other perfonal laws : Other- 
wife we fliould ftill have the Theodofian . code in thofe 
provinces where the Roman law was territorial, whereas 
we have the laws of Juftinian. Thofe provinces retained 
fcarce any thing more than the name of the country un- 
der the Roman or written law, than the natural affec- 
tion which people have for their laws, efpecially when 
they confider them as privileges, and a few regulations 
of the Roman law which were not yet forgotten. This 

1 was 

? Sec chap. 5. 
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was however fufficient to produce fuch an- effeft, that 
when Juftinian's complement appeared, it was received in 
the provinces of the Gothic and feurgundian dcmefne as 
a written law, whereas it was received only as written 
reafon in the ancient demefne of the Franks. 



CHAP. XIII. 

.Difference between the Salic Law, of that of the Saliari Franks, and that 
of the Ripuarian Franks, -and other Barbarous Nations. 

The Salic law did not allow of the euftom of negative 
proofs ; that is, if a perfon brought a demand or charge 
againft another, he was obliged by the Salic law to prove 
it, and it was not fufficient for the accufed to deny it; 
which is agreeable to the laws of almoft all the nations 
in the univerfe. 

The law of the Ripuarian Franks had quite a differ- 
ent fpirit * ; it was contented with negative proofs, and 
the perfon againft whom a demand or accufation was 
brought, might clear himfelf ' in moil cafes, by f wearing 
in conjimdion with a certain number of witnefles that 
he had. not committed the crime laid to his charge* The 
number f of witnefles who were obliged to fwear, in- 
creafed in proportion to the- importance of the affair; 
fometimes it amounted to J feventy-two. The laws of 
the Aliemans, Bavarians, Thuringians, Frifians, Saxons, 
Lombards, and Burgundians, were formed on the fame 
plan as thofe of the Kipuarians. 

I obferved, that the Salic law did liot allow of nega- 
tive proofs. There was one || cafe, however, in which 
they were allowed ; but even then they were not admitted 
alone, and without the concurrence of pofitive proofs. The 

plaintiff 

* This relates to what Tacitut fays, that the Germans had common cuf- 
tpms, and particular cuftoms. 

f Law of the Ripuarians, tit. 6, 7, 8. and others. 

} Ibid. tit. 11, la, et 17. 

jj It was when an accufation was brought againft an antruftio, that is, 
the king's vafial, who was fuppofed to be poflefled of a greater degree of Ii« 
berry. See tit. 76. of the Pa&us legis S*licx. 
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plaintiff * caufecl witneffes to be heard, fn order to ground 
his a&ion ; the defendant produced aKb witneffes on his 
fide ; and the judge was to come a't the 'truth by com- 
paring thefe teftimonies +. This praftice was vaftly dif- 
ferent frorn that of the fcipuarian, and other barbarous 
laws, Where it was c'uftomary for the party accufed to 
clear hirnfelf by f wearing he Was not guilty, and by mak- 
ing his relations alfo fwear that ne had told the truth. 
Thefe laws could he fiiitable only to a people remark- 
able fbr their natural fimplicity and candbur ; we iliall 
fee prefently that the legigiflators were obliged to take 
proper methods to prevent their being abuied. 



CHAP. XIV. 

'Another Difference, 

The Salic law did not admit of the trial by combat ; 
though it had been received by the laws of the Ripuarians 
% 2nd of almoft all |j the barbarous nations. To me it 
feems, that the law of combat was a natural confeqtfence, 
and a remedy of the law which eftablifhed negative proofs. 
When an a&ion was brought, and it appeared that the de- 
fendant was going to elude it unjuftly by an oath, what 
other remedy was left tb a warlike man §, who faw him- 
felf upon the point of heing confounded, than to demand 
fatisfa&ion for the wrong done to him ; and even for the 
attempt of perjury? The Salic law, which did not allow 
of the cuftom of negative proofs, neither allowed nor had 
any need of the trial by combat : But the laws of the Ripu- 
arians *j[ and of the other barbarous nations |, who allowed 
Vol. II. O the 

* See the 76th tit. of the Pa&us legisSalicat. 

f According to the practice now followed in England. 

I Tit. 3*. tit. 57. § *. tit. 59. § 4. 

jj Sec the following note. 

§ This'fpirit appears in the law of the Ripuarians, tit. 59. § 4. and t't. 
67. § 5. and in the capitulary of Louis le Debonnaire, added to the law cf 
the Ripuarians in the year 805. art. 22. 

5 See that law. 

4 The law of the Frifi;ir. r d Lombards, Bavarians, Saxon?) Thurinjiai •, 
and Burgundiai.8. 
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the praQice of negative proofs, were obliged to eftablifh 
the trial by combat. 

Whofoever will pleafe to examine the two famous re, 
gulations * of Gundebald king of Burgundy concerning 
this fubjeft, will find they are derived from the very na- 
ture of the. thing. It was neceffary, according to the lan- 
guage of the barbarian laws, to refcue the oath out of the. 
hands of a perfon who was going to abufe it. 

Among the l^mbards, the law of Rotharis admitted of 
cafes, in which a man who had made his defence by oath, 
fhould not be fuffered to undergo the fatigue of a duel, 
This cufiom fpread itfelf further : f we fhall fee prefently 
the mifchiefs that arofe from it, and how they were, oblige 
ed to return to the ancient pra&ice., 



CHAP. XV. 

A Refledion. 

I do not pretend to deny, but that in the changes macte 
in the code of the barbarian laws, in the regulations added 
to that code, and in the body of the capitularies, it is pof* 
fible to find forne test, where in fad the trial by combat is 
not a confequence of the negative proof. Particular cir- 
cumftances might in the courfe of many ages give rife to 
particular laws, 1 fpeak oply of th$ general fpirit of the 
laws of the Germans, of their nature and origin ; I fpeak 
of the ancient cuftoms of thofe people, that were either 
hinted at or eftabliibed by tfrqfe laws ; and this is the on* 
ly matter in quefiion* 

CHAP. 

* In the law of the Burgundians tit. 8. fed. I, et %. on criminal affairs; 
and tit. 45. which extends alfo to civil affairs. See alfo the law of the 
Thuringians, tit. \. fed. 31. tit. 7. fed. 6, and tit. 8.; and the law of the 
Allemans, tit. 89. ; the law of the Bavarians, tit. 8. chap. 2. fed. 6, and chap. 
3. fecit. 1. and tit. 9. chap. 4. fed. 4. ; the law of the Frifians, tit. 11. feci. 
3, and tit. 14. fed. 4. ; the law of the Lombards, bpok i. tit. 31. fed. 3, and 
fit. 33, fed. I, and book ii. tit. $5. fed. 2. 

f See chap, xviii, towards thu.end. 
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CHAP. XVI. 

Of the Ordeal «r Trial by boiling Water, eftabliflied by the Salic Law.. 

The Salic law * allowed of the ordeal or trial by boiling 
water ; and as this trial was exceflively cruel, the law 
t found an expedient to foften its rigour. It permitted 
the perfdn who had been fummonedto make the trial with 
boiling water, to ranfom his hand, with the confent of the 
adverfe party. The accufer, for a particular fum deter- 
mined by the law, might be fatisfied with the oath of a few 
witneffes, declaring that the accufed had not committed the 
crime. This was a particular cafe in which the Salic law 
admitted of the negative proof. 

This trial was a thing privately agreed upon, which the 
law permitted only, but did not ordain. The law gave a 
particular indemnity to the accufer, who would allow the 
accufed to make his defence by a negative proof 9 the 
plaintiff was at liberty to be fatisfied with the oath of 
the defendant, as he was at liberty to forgive him the in- 
jury. 

The law % contrived a medium, that before fentence paf- 
fed, both parties, the one through fear of a terrible trial, 
the other for the fake of a fmall indemnity, mould termi- 
nate their difputes, and put an end to their animofities. 
It is plain, that when once this negative proof was over, 
nothing more was requifite ; and therefore that the prac- 
tice of legal duels could not be a confequence of this parti- 
cular regulation of the Salic law. 



CHAP. XVII. 

Particular Notions of our AnccAon. 



It is aftonifhing that our anceftors fliould reft the honour, 
fortune, and life of the fubjecl:, on things that depend lefs 
on reafon than on hazard $ and that they fliould inceflant- 

O 2 ly 

* As alio Tome other laws of the barbarians. 
f Tit.j6. I Ibid. tit. 56. 
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\j make ufe of proofs incapable of convicting, and that had 
no manner tff connection either with innocence or guilt. 

The Germans, who had never been fubdued *, enjoyed 
an exceffive independence. t)ifierent families waged war 
f with each other, to obtain fatisfa&ion for murder, rob- 
beries, or affronts. This cuftom was moderated by fub* 
jefting thefe hoftilities to rules ; it was ordained that 
they mould be no longer committed, but by the dire&ion 
and under the % eye of the magiftrate. This was far pre- 
ferable to a general licenfe of annoying each other. 

As the Turks in their civil wars look upon the firft 
vi&ory as a decifion of heaven in favour of the viSor ; fo. 
the inhabitants of Germany, in their private quarrels, con- 
fidered the event of a combat: as a decree of providence 
ever attentive to punifti the criminal or the ufurper. 

Tacitus informs us, that when one German nation in- 
tended to declare war againft another, they endeavoured to 
take fome perfon prifoner whom they obliged to fight with 
one of their people, and by the event of this combat they 
judged of the fuccefs of the war. A nation who believed 
that public quarrels could be regulated by a angle combat, 
might very well think that it was proper alfo for deciding 
the difputes of individuals. 

Gundebald || king of Burgundy was the prince who 
gave the greateft fan&ion to the cuftom of legal duels. 
The reafon he gives for his fanguinary law, is mentioned 
in his edift. It is, fays he, in order to prevent our fub- 
jefts from attefting by oath what they are not certain of, 
nay, what they know to be falfe. Thus while the clergy 
§ declared that an impious law which permitted combats ; 
the Btorgundian kings looked upon that as a facrilegious 
law which authorifed the taking of an oath. 
^ The trial by combat had fome reafon for it founded on 
experience. In a military nation, cowardice fuppofes other 
vices ; it is as an argument of a perfon's having refilled 

the 

* This appears by what Tacitus lays, imnilui idem habitus. 

f Velleius Patcrculus, lib. ii. cap. Il8. fays, that the Germans decided all 
their difpates by the fword. 

\ See the codes of barbarian laws; and in refpe& to lefs ancient times, 
Beaumanoir ofi the cuftom df BeaiiVoifis. 

)| Law of the JRiirgundians, chap, if j. 

§ See the w©rks of Agobard. 
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the principles of his education, of his being infenfible of 
honouj, and of having refufed to be directed by thofe max- 
ims which govern, other men ; it fhews, "thai he neither 
fears their contempt, nor lets any value upon their efteem. 
Men of any tolerable extraction feldam want either the 
dexterity requjfite to accompany ftrength, ox the. ftrength 
neceffaty to, concur with courage ; becaufe as they fet a va- 
lue upon honour, they are praclifed of courfe in things 
without which this honour cannot be obtained. Befides, 
in a military nation, where -ftrength, courage, and prowefs 
are efteemed, crimes really odious are thofe which arife 
from impofture, fineffe, and cunning, that is, from cowar- 
dice. 

With regard to the trial by fire, after the party accufed 
had put his hand on a hot iron or in boiUag water, they 
wrapt the hand in a bag and fealed it up ; if after three. 
days there appeared no mark, be was acquitted* Is it sot 
plain, that am#ngft a people inured to the handling of 
arms., the impf e&on made oa a rough or callous fkia by the 
hot icon, ox by fcoUing water, could not be fo great as to 
be. feen three days afterwards ? And if there appeared any 
mark, it (hewed that the perfon who had undergone this 
trial: was an effeminate fellow. Our peafants handle hot 
iron, with their callous hands as, much as. they nleafe; art£ ^» 
with, regard to, the women, the. hands of thofe who worked 
hard, mjgitf; be^very well able to. refift hot iron. The la- 
dies. * did not want champions to defend their caufe ; and 
in a nation where there was no luxury, there was no middle 
ftate. 

By the few of the f Thuringians a woman accufedf of 
adultejcy was condemned to, the trial by boiling water, on- 
ly when,|jhere was no champion to defend her j and th« 
few pf the. % Ripuaxians admits of this trial, only, when a 
perfon had no. witnei&s. tot appear in his- juftificatiori. Now, 
a woman,, that could not prevail upon any one relation to 
defend her caufe, or a man that could not produce one 
ftngk wiimefe to atteft his honefty, were from thofe very 
ciccua\ftwesfufficiently convicted.. 

O a I conclude 

•, See Beaomanoir, cuftora of Beaihroifis, chap. 61. Sec alfo the law of 
the 4^gU, chap. 14. where the trial by boiling water is qnly a fubfidiary 
proof. 

f Tk. 14. t Chap. 3X. § 5. 
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. 1 conclude therefore, that under the circumftances of 
time in which the trial by combat and the trial by hot 
iron and boiling water obtained, there was fuch an agree- 
ment between thofe laws and the manners of the people, 
that the laws were not fo productive of injuftice as they 
were in themfelves unjuft, that the effects were more in- 
nocent than the caufe, that they were more contrary to 
equity than prejudicial to its rights, more unreafonable 
than tyrannical. 



CHAP. XVIII. 

In what Manner the Cuftom of judicial Combats gained Ground. 

From Agobard's letter to Lewis le Debonnaire, it might 
be inferred, that the cuftom of judicial combats was not 
eftabliihed among the Franks ; for after having reprefented 
to this prince the abufes of the law of Gundebald, he de- 
defires * that private difputes fhould be decided in Bar- 
gundy by the law of the Franks. But as it is well known 
from other quarters, that the trial by combat prevailed at 
that time in France, this has been the caufe of fome per- 
plexity. However, the difficulty may be folved by what 1 
have faid ; the law of the Salian Franks did not allow of 
this kind of trial, and that of the Ripuarian Franks t 
did. 

But, notwithftanding the clamours of the clergy, the 
cuftom of judicial combats gained ground contiunally in 
Fiance ; and I fhall make it appear prefently that the cler- 
gy themfelves were in great part the occafion of it. 

It i& the law of the Lombards that furifhes us with this 
proaf. There has been long fince a deteftable cuftom in- 
troduced, fays the preamble to the conftitution oft Otho II. 
This is, that if the title to an eftate was faid to be falfe, 
the perfon who claimed under that title made oath upon 
the gofpel that it was genuine ; and without any further 
judgment he took poffeffion of the eftate : fo that they 
who would perjure themfelves r were fare of gaining their 

point. 

* Si placeret Pomino- noftro ot C09 transferret ad legem Fraskoruir.r 

f See this law, tit. 59. § 4. and tit. 67. § 5V 

I Law of the Lombards, book 2. tit. J5» chap. 34* 
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point. The emperour Otho I. having caufed himfelf to be 
crowned at Rome *,at the very time that a council was held 
there under Pope John XII. all the lords + of Italy reprefent- 
ed to the emperour the neceffity of ena&ing a law to reform 
this horrid aoufe. The pope and the emperour were of opi- 
nion, that the afrair mould be referred to the council, which 
was to be (hortly held at % Ravenna. There the lords made 
the fame reprefcntations, and repeated their inftances; but 
the afrair was put off dnce more under pretence of the abfence 
of particular perfons. "When Otho II. and Conrad || king of 
Burgundy arrived in Italy, they had a conference at Verona 
J, with the Italian lords ^f j and at their repeated remon- 
ltrances, the emperour, with their unanimous confent, made 
a law, that whenever there happened any difputes about 
inheritances, and one of the parties infilled upon the legali- 
ty of his title, and the other maintained its being falfe, the 
affair mould be decided by combat ; that the fame rule 
ihould he obfcrved in contefts relating to fiefs ; and that 
the clergy mould be fubject to the fame law, but ihould 
fight by their champions. Here we fee that the nobility 
infifted on the trial by combat becaufe of the inconvenien- 
cy of the proof introduced by the clergy ; that, notwith- 
flanding the clamours of the nobility, the notorioiifnefs of 
the abufe which called out loudly for redrefs, and the au- 
thority of Otho who came into Italy to fpeak and ad as 
matter, ftill the clergy held out in two councils ; in fine, 
that the joint concurrence of the nobility and princes hav- 
ing obliged the clergy to fubmit, the 'cuftom of judicial 
combats mud have been confidered as a privilege of the 
nobility, as a barrier againft injuftice, and as a fecurity of 
property, and from that very moment this cuftom muft 
have gained ground. This was effected at a time when 
the power of the emperours was great, and that of the 
O 4 popes 

• In the year 962. 

+ Ab Italix procef ibus eft proclamatum, ut imperator fan ft us, mutata 
lege, facinus indignum deftrueret. Law of the Lombards, book 2. tic. 55. . 
cap. 34. ' 

$ It was held in the year 967, in the prefence of Pope John XIII. and of 
the emperour Otho I. 

JJ Otho the Second's uncle, fon to Rodolphus, and king of Transjuran 
Burgundy. 

$ In die year 988. 

^ Cum in hoc ab omnibus imperialcs, aures pulfarentur, Law of the 
Lombards, book 3. tit. SS* chap. 34* 
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popes inconfid^table : at a time when the Othos came te 
revive -the dignity of the empire in Itaty. 

I fliall make one reflection which will corroborate what 
has been afcove faid, namely, that the cuftom of negative 
proofs produced that of judicial combat. The abufe com- 
plained of to the Othos, was, that a perfon who was 
charged with having a falfe title to an eftate, defended 
himfelf by a negative proof, declaring upon the gofpel it 
was not falfe. What was it they did to reform this abufe ? 
they revived the cuftom of judicial combats. 

I was in a hurry to fpeak of the constitution q£ Otho U. 
in order to give a clear idea of the difputes between the 
clergy and the laity of thofe times. There had been in- 
deed a conftitution of * Lotharius I. of an earlier date, who, 
upon the fame complaint and difputes, being defirous of 
fecuring the juft' pofleffion of property, had ordained that 
the notary mould make oath that the deed or title was not 
forged ; and if the notary mould happen to die, the wit- 
neft #ioul4 DC fw° r n wn ° n *d figned it. The evil how; 
ever ftill continued, till they were obliged at length to hate 
recourfe to the remedy above mentioned. 

Before that time, I find, that, in the general affem- 
Mies held by Charlemagne, the nation represented to himfi 
that in the aftual ftate of things if was extremely difficulty 
but that either the accufer or the accufed muft forfweaf 
themfelves ; and that for this reafon it was much better to 
revive the judicial combat ; which was accordingly dpne. 

The ufage of judicial combats gained ground, among the 
Burgundians, and that of the oath was limited. Amon£ 
the Goths the laws of Chaindafuinthus and Receffujnthu.s 
left not the Ieaft veftige of the trial by combat ; this cuftom 
had been reftrained by the clergy : but in procefs pf time J, 
thofe people put a flop to the violence which they had W- 
fered in this refpeft. " ' 

T> 

* In the law of the Lombards book t. tit. 55. § 33. In the copy vhiA 
Muratori made ufe of, it is attributed to the empkrotfr Quid^. 

+ In the law of the Lombards, book 2. tit. 55. § 23. 

\ cr fnpalatio quo que, Bera comc9 Barcinoneqfis, cum impetecetur » qoo? 
♦lam Sunila,& inndclitaris argueretur, cumeodem fecund am legem proprr 
am, utpote quia utcrque Gothus erat, equeftri proejip congrcftus e£t & w&- 
us. "1 cannot re colic (ft where I had this paifage from. 
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The firft kings of the Lombards gave Efc check tp^t^e ? 
cuflom of the judicial combat. Charlemagne f , Letyis le 
D.ebomiaire, and the Othos, made divers general, confti- 
tutions, which we find inferred in the laws of tfye Lorn r 
bards, and added to the Salic laws, whereby the practice of 
legal duels, at firft in Criminal and afterwards, in civil af- 
fairs, obtained a greater extent. They knew not wh#t tp 
do. The negative proof by oath had its inconveniences, 
that of legal duels bad its inconveniences alfo, ; hence t£ey 
often changed, according as the one or, the p.ther $&$£$ 
them mod. 

On the one hand, the clergy were pleafed to fee, th^t in 
all fecular affairs people were obliged to hs^ve recoup tp 
the altars J ; and on the other, a haughty npbUity v[ctg^ 
fond of maintaining their rights by the fwprd. 

I would not have it; inferred, that it w^s the clergy who 
introduced the cuftomip much complained of the npbility. 
This cuftom was derived from, the fpirit, pjE the barha- 
rian laws, and from the eftablifhment of negative propfsr* 
But a practice that contributed %o the impunity p£ fuch a 
number of criminals, having given fome people reaipn tp 
think that it was proper to make ufe of the fan&ity of the 
churches in order to itrike terrour in the guilty, and to 
intimidate -perjurers, the clergy maintained this ufage, and 
the practice that attended it ; for in other refpe&s they 
were abfolutely averfe to negative proofs. We find in 
Beaumanoir ||, that this kind of proof was never allowed 
in ecclefiaftic courts ; which contributed greatly without 
doubt to its fuppfeffiofi, and to weaken in this refpeck the 
regulation of the codes of the 4 barbarian laws. 

This will convince UjS more ftrongly of the connection 
between the ufage of negative proofs, and that of judicial 
combats, of which I have feid fo much. The lay tribu- 
nals. 

*, See in the Law of the Lombards, Book I. tit. 4. and tit. 9. § 13. and 
book a. tit, 35. § 4. and 5. and tit. 55. § 1. a. and 3. The regulations, of 
Rotharis :' and in § 15. that of Luitprandus. 

f Ibid, book' a. tit. 55. §23! 

t The Judicial oatbs. were made at that time in the churches, and dufr 
ing the firft race of our kings there was a chapel fet apart in the royal pa- 
lace, for the affairs that were to be thus decided. See the Formulas of 
Marculfui, Book I. chap. 38 ; the laws of the Ripuarians, tit. 5^9. 5 4- tit. 
&5- § 51 the hiftory of tfregory of Tours, the capitularf of the year 805. 
added to the Salic law. 

|| Chap. 38. pag. att. ; 
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nals admitted of both ; and both were reje&ed by the ec- 
cletiaftic courts. 

In chafing the trial by duel, the nation followed its mi- 
litary fpirit ; for while the trial by duel was eftablilhed 
as a divine decifion, the trials by the crofs, by cold or boil- 
ing water, which had been alfo guarded as divine decifions 9 
were aboliflied. 

- Charlemagne ordained, that if any differences fliould 
arife between his children, they fliould be terminated by 
the judgment of the crofs. Lewis le Debonnaire * confin- 
ed this judgment to ecclefiaftic affairs ; his fon Lotharius 
'aboliflied it in all cafes ; nay he aboliflied f even the trial 
by cold water. 

I do not pretend to fay that at a time when fo few ufa- 
ges were univerfally received, thefe trials were not reviv- 
ed in fome churches ; efpecially as they are mentioned in 
n charter % of Philip Auguftus : But I affirm they were 
-verf little ufed. Beaumanoir ||, who lived at the time of 
St. Lewis, and a little after, enumerating the different 
kinds of trials, mentions that of judicial combat, but not 
'a word of the others. 



CHAP. XIX. 

A new Rtafon for the difufc of the Salic and Roman Laws, as alfo of the 
Capitularies, 

I have already mentioned the reafons that occafioned th e 
difufe of the Salic and Roman laws, as alfo of the capitula* 
ries ; here I fliall add, that the principal caufe was the 
great extent given to judiciary combats. 

As the Salic laws did not admit of this cuftom, they 
became in fome meafure ufelefs, and fell into oblivion. In 
like manner the Roman laws, which alfo rejected this 
cuftom, were laid afide, their whole attention was then 
taken up in eftablifhing the law of judicial combats, and 
in forming a proper digeft of the feveral cafes that might 

happca 

* We find his conftitutions infcrtcd in the law of the Lombard*, and it 
the end of the Salic laws. 

f Ina conftitution inferted in the law of the Lombards, book, a* tit 5! 
feft. ai. 

$ In the year 1200. 

|| Cuftom of Beauvoiiis, chap. 39. 
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happen on thofe occafions. The regulations of the capi- 
tularies became alfo of no manner of fervice. Thus it is 
that fuch a number of laws loft all their authority, with- 
out our being able to tell the precife time it was loft ; they 
fell into oblivion, and we cannot find any others that were 
fubftituted in their place. 

Such % nation had no need of written laws ; hence its 
written laws might very eafily fall into difufe. 

If there happened to be any difputes. between two par- 
ties, they had only to order a (ingle combat. For this 
no great knowledge or abilities were requifite. 

All civil and criminal adions are reduced to fads. It 
is upon thefe fails they fought ; and not only the fub- 
ftance of the affair, but likewife the incidents and impari- 
ties were decided by combat, as Beaumanoir * obfcrves, 
who produces feveral inftances. 

I find that, towards the commencement of the third race, 
the jurifprudence of thofe times related entirely to perfon- 
al quarrels, and was governed by the point of honour. If 
the judge was not obeyed, he infilled upon fatisfa&ion from 
the perfon that had contemned his authority. At Bour- 
ges, if f the provoft had fummoned a perfon, and he re- 
fufed to come, his way of proceeding was to tell him, I 
fent for thee, and thou didft not think it worth thy while 
to come; I demand therefore fatisfa&ion for this con- 
tempt. Upon which they fought. Lewis the Fat reform- 
ed this cuftom %• 

The cuftom of legal duels prevailed || at Orleans, even 
in all demands of.debt. Lewis the Young declared, that this 
cuftom fhould take place only when the demand exceed- 
ed five fous. This ordinance was a local law ; for in St. 
Lewis' time $ it was fufficient that the value was more 
Chan twelve deniers, Beaumanoir ^[ heard a gentleman of 
the law affirm, that formerly there had been a bad cuftom 
in France, of hiring a champion for a certain time to fight 

their 

* Chap. 6 1, page 309, and 310. 

f Charter of Lewis the Fat, in the year 1145, in the collection of ordi- 
nances. $ Ibid. 

|J Charter of Lewis the "Young, in the year 1168, in the collection of 
ordinances. 

$ See Beaumanoir, chap. 63. page 325. 

<} See the cuftom of Btauvoilis, chap. a8. page 203. 
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their battles in all caufes. This fheWs'/ thpt the ufes of 
judiciary combats mull have had at that time a prodigious 
extent. 



CHAP. XX. 

Origin of the Point of Honour. 



We meet with ine^plicajble enigmas in th>e cofas o| 
the laws of the barbarians. The lav? of* &e Frifiao% 
allows only half a fou in composition t$ a perfon tfiat 
had been, beaten wit,h. a ftick ; a&d jet for ever fo 
fmall a around it allows mare. By tfce Salic l%w 4 if % free; 
man gave three blows with a ftic^ to anpfcher, fcejemag* 
he paid three fous ; if he .drew blood, he was puniflie4 
as. if[ he Ijiad wounded him with fteel, an<J he paid fif- 
teen, (bus. : thiis the puoiihment was proportioned to the 
greatnefe qf the wpnnd. The law of i^h£ ^omfeard^.. + eftab- 
lijhe^ different cpmpp/itions for one, two, three, four 
l?lows ; and fa on. At prefent a i&ngie Wow is equiya- 
Jen,t to a hundre4 t^ipufanp!. 

The conflitution of Charlemagne inferted in $he law t 
of the Lombards* ordains, that thofe who were avowed 
the trial by combgti fhoujd fjght with, baboons. Perhaps 
this was out of regard to, the clergy. ; or probably, as $0. 
ufage of legal duels gained ground, they wanted %q render 
them lefs {anguinary/ The capitulary. \[ of Levels k Pe- 
bonaire allows the liberty of chufing to §ght either \yitfc 
the fword or batoon. In procefsof tjime none but.boadr, 
men fought with the batoon J. 

Here I fee the firft rife and formation of the* particular 
articles, of ou$ point of honour. The. accufer b^ganwith, 
declaring in thfl prefence, of the iudge, tl^at fuch a perfeft 
had committed fuch an action ; and the accufed ma/de an- 
fwey , that he lied ^f ; upon which the judge gave orders 
for the duel. It became then an e.ftabli|bed rule, that 



whenever 



• A4ditio fapicntum Willcmari, tit. 5. 

f Book 1. tit. 6. fe&. 3. f Book 2. tit. 5. fed. 33, 

jj Added to the Salic law, in 819. 

§ See Beaumanoir, chap. 64. p age 3)8: J Ibid. 
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whenever a perfon hid the lie given hrav, it wafc 5Ackm> 
bent on him to fight. 

Upon a man's * declaring he would fight, he could not 
afterwards depart from his word ; if he did, he was con- 
demned to a penalty. Hence this rule enfued, that 
whenever a perfon had engaged his word, honour forbade 
him to recall it. 

Gentlemen f fought one another on horfeback, and arm- 
ed at all points ; villains t fought on foot and with batoons. 
Hence it followed, that the batoon was looked upon as 
the inflrument of infults and affronts ; || becaufe to ft like 
a man with it, tv^s treating him like a Villain. 

None but villains fought, with their § faces uncovered; 
fo that none but they could redeive a blow on the face. 
Therefore a box on the ear became an injury that fnuft bf 
expiated with blood, becaufe the perfon who received it 
had been treated as a villain. 

. The feveral people of Germany were no lefe fenfibfe 
than we, of the point of honour ; nay, they were more fo. 
Thus the moft diftant relations took a very confiderabfe 
ibare to themfeives in every affront, and on this all their 
codes are founded. The law ^[ of the Lombards ordains, 
that whofoever goes attended with fervants to beat a man 
by furprife, in order to load him thereby with fliame, and 
to render him ridiculous, fliould pay half the compofition 
which he would owe if he had killed him + ; and if through 
the fame motive he tied or bound him, he fliould pay three 
quarters of the fame compofition. 

Let us then conclude, that out forefathers were extrem- 
ly fenfible of affronts : but that affronts of a particular 
kind, fuch as being ftruck with a certain inftrumenit oh a 
certain part of the body, and in a 'certain manfter, were as 
yet unknown to them. All this was included ia the af* 

front 

* Sec Bcaumanoir, diap. 3. ipagefc 25, and 319. 

f See in regard #0 the arms of the combatants, Beaumanoirj chap. 6i. 
page 308 and chap. 64. pa^e 328. 

J Tbid. chap. '64. page 318. See kilo tHe charters x>f St. Auftih bf Ar.jou, 
quoted by Gal land, p^ge 263. 

[] Among the Romans it was not infamous to be beaten with a {tick, 
leg, Iclus fujlium 1 3e lis \jui nolaniur irifdmia. 

§ They had only the batoon and buckler. Bejuman9ir f (bap 64. page 328. 

\ Book I. tit. 6. § 1. 

j Book 1. tit. 6. § 2. 
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front of being beaten ; and, in this cafe, the proportion of 
the excefs conftituted the greatnefe of the outrage. 



CHAP. XXI. 

A new Reflc&ion upon the Point of Honour among the Germans. 

It was a great infamy, fays Tacitus *, among the Ger- 
mans, for a perfon to leave his buckler behind him in 
battle ; for which reafon a great many, after a misfortune 
of this kind, have deftroyed themfelves. Thus the ancient 
Salic law f allows a compofition of fifteen fous to any per- 
fbn that had been injuriously reproached with having left 
his buckler behind him. 

When Charlemagne % amended the Salic law, he allow- 
ed in this cafe no more than three fous in compofition. As 
this prince cannot be fufpe&ed of having had a defign to 
enervate the military discipline, it is manifeft that this 
change was owing to that of the arms, and that from this 
change of arms a great number of ufages derive their o- 
rigin. 



CHAP. XXII. 

Of the Manners relative to judicial Combats. 

Our connection with the fair fex is founded on the happi- 
nefs attending the pleafure of enjoyment ; on the charms 
of loving and being beloved ; and likewife on the defire of 
pleafing the ladies, becaufe they are molt penetrating judges 
in refpecl: to part of thofe things which constitute perfon-. 
al merit. This general defire of pleafing produces gallan- 
try i which is not indeed love itfelf, but the delicate, the 
volatile, the perpetual dhTembler of love. 

According to the different circum fiances of every coun- 
try and age, love inclines more to one of thofe three things, 
than to the other two. Now, I maintain, that the prevail- 
ing 

* De moribus Germanorum. 

f In the Pa&us hgis Salic*. 

t Wc have both the ancient law and that which was amended by this 
prince. 
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ing fpirit, at the time of our judicial combats, muft na- 
turally have been that of gallantry. 

I find in the law of the Lombards *, that if one of the 
two champions was found to have any herbs fit for in- 
chantment about him, the judge ordered them to be taken 
from him, and obliged him to fwear he had no more. 
This law could be founded only on the vulgar opinion ; it 
was fear (which has been faid to have invented fo many 
things) that made them imagine this kind of preftiges. 
As in the fingle combats, the champions were armed at 
all points ; and as with heavy arms, both of the offenfive 
and defenfive kind, thofe of particular temper and force 
were of infinite advantage ; the notion of fome champions 
having inchanted arms, muft certainly have turned the 
brains of a great many people. 

Hence arofe the marvellous fyftem of chivalry. The 
minds of all forts of people quickly imbibed thefe extrava- 
gant ideas. Then it was that in romances they beheld 
knights-errant, necromancers, fairies, winged or intelligent 
horfes, invifible or invulnerable men, magicians who con- 
cerned themfelves in the birth and education of great per- 
fonages, inchanted and difin chanted palaces, a new world in 
the midft of the old one, and the ordinary courfe of na- 
ture left only to the lower clafs of mankind. 

Knights-errant always in armour, in a part of the world 
full of caftles, forts, and robbers, found honour in punifh- 
ing injuftice, and in protecting weaknefs. Hence our ro- 
mances abound with gallantry founded on the idea of love, 
joined with that of ftrength and protection. 

Such was the original of gallantry, when they formed to 
their imaginations an extraordinary fet of men, who at the 
fight of virtue, joined with beauty and diftrefs, were in- 
clined to expofe themfelves to all hazards for their fake> 
and to endeavour to pleafe them in the common a&ions of 
life. 

Our romances of chivalry flattered thisdefire of pleating, 
and communicated to a part of Europe that fpirit of gallan- 
try, which we may venture to affirm was very little known 
to the ancients. 

The 

• Book 2. tit. 5 j, § 11. 
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Tie grodigiofas Iufcury of that Smmehfe city Rome; 
flattered the idea of. fenfible pleafures. A certain notion 
of tranquillity in the fields -of Oreece gave rife totfie de- 
fcrfption * of foft and amorous fentiments. The idea of 
knights-errant, prote&orfc of the virtue and beauty of the 
fair fex> led people to that of gallantry. 

This fpirit was continued by the cuftorh of tournafterit?, 
vvhich, uniting the rights of valour and love, added ftill a 
great irtjiortance to gallantry. 



CHAP. XXIII. 

Of the Code «f Laws on judicial Combats. 

Some perhaps will have a curioiity to fee this mon{rrob s 
cuftom of judiciary combat reduced 'to principle, and to 
fend a cocie of fuch extraordinary laws. IV^en, reasonable, 
in the main, reduce their very prejudices to rule. No- 
thing was ihore contrary to good fenfe, than thofe com- 
bats ; and yet when once this point was laid down, a kind 
of prudential management was ufed in carrying it into ex- 
ecution. 

In order to be thoroughly acquainted with the jurif- 
prudence of thofe times, it is neceffary to read with atten- 
tion the regulations of St. Lewis, who made fuch great 
changes in the judiciary order. Defontaines was contem- 
porary with that prince: Beaumanoir, wrote after fhim; 
and the reft lived fince his time. We muft therefore look 
for the ancient practice in the amendments that have been 
made of it. 



CHAP. XXIV. 

Rules eftablifhed in the judicial Combat. 

When there happened t to be feveral accufers, they we 
obliged to agree among themfelves that the aftion might 

* See the Greek romances of the middle age. 

f In the year 1283. 

i Beaumanoir, chap. 6. page 40. and 4X. 
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be carried on by a fingle profecutor ; and if they could not 
agree, the perfon before whom the aclion was brought, ap- 
pointed one of them to profecute the quarrel. 

When * a gentleman • challenged a villain, he was o- 
bliged to prefent himfelf on foot with buckler and batoon'; 
but if he came on horfeback, and armed like a gentleman, 
the j took his horfe and' his arms from him ; and dripping 
him to his fhirt, they obliged him to fight in that condition 
with the villain. 

Before the combat the + magift rates ordered three 
banns to be publiflied. By the firft the relations of the 
parties were commanded to retire ; by the fecond the 
people were warned to be filent ; and the third prohibited 
the giving any affiftance to either of the parties, under" fe^ 
vere penalties ; nay, even on the pain of death, if by this 
affiftance either of the combatants mould happen to be van- 
quished. 

The officers belonging to the civil magiftrate % guarded 
the lift or inclofure where the battle was fought ; and in 
cafe either of the parties declared himfelf defirous of peace, 
they took particular notice of the actual ftate in which 
things flood at that very moment, to the end that they 
might be reftored to the fame fituation, in cafe they did not 
come to an accommodation ||. 

When the pledges were received either for a crime or for 
falfe judgment, the" parties could not make up the matter 
without the confent of the Lord : and when one of the 
parties was overcome, there cbuld be no accommodation 
without the permiffion of the count §, which had fome 
analogy to our letters of grace- 
But if it happened to be a capital crime, and the lord, cor- 
rupted by prefents, confented to an accommodation, he 
w.as obliged to pay a fine of fixty livres, and the right ^[ 
he had of punifhing the malefactor devolved to the count. 

There were a great many people incapable either of 
offering, or of accepting battle. But liberty was given 
them in trial of the caufe to chufe a champion; and 

Vol. II. P that 

* Beaumanoir, chap. 64. page 328. 

+ Ibid, page 330 | Ibid. 

(| Ibid. § The great vaflals had particular privileges. 

^ Beaumanoir, Chap. 64. p. 330., fays he loft hi» jurifdySUon : thcfe 
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that he might have a ftronger intereft in defending the 
party in whofe behalf he appeared, his hand was cut off if 
he loft the battle *. ' 

When capital laws were made in the l?ft century againfy 
duels* perhaps it would have been fufficient to have de- 
prived a warrior of his military capacity, by the lofs of 
his hand ; nothing in general being a greater niortifica? 
tion to mankind than to farvive the lofs of their charac- 
ter. 

When f in capital cafes the dyel was fought by cham r 
pions, the parties were placed where they could' not be- 
hold the battle ; each was bound with the cord that was 
to be ufed at his execution, in cafe his champion was over- 
come. 

The perfon that fuccumbed in battle, did not always 
lofe the point contefted ; if, for inftance J, they fought on 
imparlance, he loft only the imparlance. 



CHAP. XXV. 

Of the Bounds prescribed to the Cuftom of judicial Combats. 

When pledges of battle had been received upon a civil af- 
fair of fmall importance, the lord obliged the parties to 
withdraw them. 

If a fad was notorious ||, for inftance, if a man had been 
affaffinated in the open market-place, then there was nei- 
ther a trial by witnefles, nor by combat ; the judge gave 
his decifion from the notoriety of the fa&. 

When the court of ja lord had often determined after the 
fame manner, and the ufage was thus known §, the lord 
refufed to grant the parties the privilege of duelling, to 
the end that the ufages might not be altered by the dif- 
ferent events of the combats. 

Thej 

words, in the authors of thofe days, have not a general fignification, but a 
fignification limited to t|ie affair in queftion. Defint ninety chap. ax. mrt. 29. 

* This cuftom, which we meet with in the capitularies, was {till fubiifo 
xng at the time of Beaumanoir. See chap. 61. p. 315. 

f Beaumanoir, chap. 64. p. 330. 



% Ibid. chap. 61 '. p 309. 

I Beaumanoir, chap. or. p. i_ 

5 Beaumanoir, chap. 61. p. 300. Sec alfo Pcfontainesj chap. 22. art.Sf 



Beaumanoir, chap. 61. p. 351. Ibid. chap. 43. p. 239. 
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They were not allowed to infill upon duelling but for 
* themfelves, for fome one belonging to their family, or 
for their liege lord. 

When the accufed had been acquitted f , another relation 
could not infill on fighting him ; otherwife difputes would 
never be terminated. 

If a perfon appeared again in public, whofe relations, 
upon a fuppofition of his being murdered, wanted to avenge 
his death ; there was then no room for a combat : the fame 
may be faid % if by a notorious abfcnce the fafl: was prov- 
ed to be impofiible. 

If a man || who had been mortally wounded, had difcul- 
pated before his death the perfon accufed, and named 
another, they did not proceed to a duel : but if he had 
mentioned nobody, his declaration was looked upon only 
as a forgivenefs on his death -bed ; the profecution was con- 
tinued, and even among gentlemen they could make war 
again ft each other. 

When there was a war, and one of the relations had 
given or received pledges of battle, the right of war ceafed ; 
for then it was thought that the parties wanted to purfue 
the ordinary courfe of juftice, wherefore he that continued 
the war would have been fentenced to repair all damages. 

Thus the practice of judiciary combat had this advan- 
tage, that it was apt to change a general into a particular 
quarrel, to reflore the courts of judicature to their authori- 
ty, and to reduce to a civil flate thofe who were no longer 
governed but by the law of nations. 

As there are an infinite number of wife things that are 
managed in a very foolifh manner ; fo there are many 
foolifh things that are very wifely conducted. 

When a man §, who was challenged for a crime, vifibly 
ihewed that it had been committed by the appellant him- 
felf, there could be then no pledges of battle : for there is 
no criminal but would prefer a duel of uncertain event to 
a certain puniihment. 

There were no duels % in affairs decided by arbiters, or 
by ecclefiaftic courts ; nor in cafes relating to womens 
doweries. 

Pa A woman, 

{ Beaumanoir, chap. 63. p. 33 a. 

f Ibid. \ Ibid. 

|| Ibid. p. 323. § Ibid. chap. 63. p. 3*4- J Ibic\ p. 3*;, 
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A woman, fays Beaumanoir, cannot fight. If a woman 
appealed a perfon without naming her champion, the 
pledges of battle were not accepted . It was alfo requifite 
that a woman fhould be authorifed * by her baron, that is, 
by her hufband, to appeal; but (he might be appealed 
without this authority. 

If either the appellant f or the appellee were under fif- 
teen years of age, there could be no combat. They- might 
order it indeed in difputes relating to orphans, when their 
guardians or trultees were willing to run the rifk of this 
procedure. 

The cafes in which a bondman was allowed to fight, 
are, I think, as follow. He was allowed to fight another 
bondman ; he was allowed to fight a free-man, or even a 
gentleman, in cafe they were appellants ; but if he was the 
appellant t himfelf, the other might refufe to fight ; and 
even the bondman's lord had a right to take him out of 
the court. The bondman might, by his lord's charter ||, 
or by ufage, fight with any freeman ; and the church pre- 
tended § to this right for her bondmen, as a mark of refpeft 
^[ due to her by the laity. 



CHAP. XXVI. 



Of the judiciary Combat between one of the Parties, and one of the Wit- 
neflcs. 

Beaumanoir informs us -f that a perfon who faw a witnefs 
going to fwear againft him, might elude the fecond, by tel- 
ling the judges, that his adversary produced a falfe and 
flandering witnefs ; and if the witnefs was willing to main- 
tain the quarrel, he gave pledges of battle. They troubled 
themfelves no further about the inqueft ; for if the witnefs 
was overcome, it was decided, that the party had produced 
a falfe witnefs, and he loft his caufe. 

. . » 

• Beaumanoir, p. 325. 

f Ibid, p 323. See alfo what I have faid in the 18th book. 
$ Ibicl. chap. 63. p 322. ( Defontaines, chap 22. art. 7. 

§ Habeant beliandi et teftificandi licentiaxn. Charter 0/ Louis]tb<\Fat } i* 
the year II 18. ^ ^"^ 

+ Chap. 61. p. 315. 
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It was neceffary the fecond witnefs fliould be prevented 
from f wearing ; for if he had made his atteftation, the af- 
fair would have been decided by the depofition of two 
witneffes. But by flaying the fecond, the depofition of 
the fir ft witnefs was of no manner of ufe. 

The fecond witnefs being thus rejected, the party was 
not allowed to produce any others, but he loft his caufe ; 
in cafe however there had been no pledges of battle, he 
might produce other witneffes. 

Beaumanoir obferves, * that the witnefs might fay to 
the party he appeared for, before he made his depofition t 
I do not care to fight for jour quarrel, nor to enter into 
any debate ; but if you atf willing to ftand by me, I am 
ready to tell the truth.,- The party was then obliged to 
fight for the witnefs, and if he happened to be overcome, 
he did not lofe his caufe f, but the witnefs was rejofied. 

This, I believe, was a limitation of the ancient cuflom ; 
and what makes me think fo, is, that we find this ufage of 
appealing the witneffes, eftabliihed in the laws of the t 
Bavarians and || Burgundians, without any reftriftion. 

I have already made mention of the conftitution of Gun- 
debald, againft which Agobard § and St. Avitus ^[ made 
fuch loud complaints. " When the accufed (fays this 
" prince y produces witneffes to fwear that he has not com- 
" mitted the crime, the accufer may challenge one of the 
" witneffes to a combat \ for it is very juft that the per- 
" fon who has offered to fwear, and has declared that he 
" was certain of the truth, mould make no difficulty to 
" maintain it." Thus the witneffes were deprived by 
this king of every kind of fubterfuge to avoid the judici- 
ary combat. 

P3 CHAP. 

* Chap. 6. p. 39. and 40. 

f But if the battle was fought by champions, the champion that was o- 
vercome had his hand cut off. 
t Tit. 16. § a. || Tit. 45. 

j Letter to Lewis le Debonnaire. 
\ Life of St.Aritus. 
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CHAP. XXVII. 



Of the judicial Combat between one of the Parties, and one of the Lord's 
Peers. Appeal of falfc Judgment. 

As the nature of judicial combats was to terminate the af- 
fair for ever, and was incompatible with * a new judge- 
ment and new profecutions ; an appeal, fuch as is eftablifh- 
ed by the Roman and Canon laws, that is, to a fapericror 
court, in order to rejudge the proceeding of an inferiour 
court, was a thing unknown in France. 

This is a form of proceeding to which a warlike nation 
entirely governed by the point of honour, was quite a 
ftranger ; and agreeably to this very fpirit the fame me- 
thods f were ufed againft the judges, as were allowed 
againft the parties. 

An appeal among the people of this nation was a chal- 
lenge to fight with arms, a challenge decided by blood, 
and not by an invitation to a paper-quarrel, the knowledge 
of which was deferred to fucceeding ages $." 

Thus St. Louis in his infti tut ions fays, that an appeal 
includes both felony and iniquity. Thus Beaumanoir tells 
us, that if a vaffal || wanted to make his complaint of any 
outrage committed againft him by his lord, he was firfl 
bbliged to denounce that he quitted his fief; after which 
he appealed before his lord paramount, and offered pledges 
of battle. In like manner the lord renounced the homage 
of his vaffal, if he appealed him before 'the count. 

A vaffal to appeal his lord of falfe judgment, was tel- 
ling him that his fentence was unjuft and malicious : Now, 
to utter fuch wqrds againft his lord, was in fome meafure 
cdmmitting the crime of felony. 

* Hence; inftead of bringing an appeal of falfe judgment 
againft the lord, who eftablifiied and directed the court, 
they appealed the peers of whom the court itfelf was form- 
ed : By this means they avoided the crime of felony ; for 

they 

* Beaumanoir, chap. 2. p. 1%. 

f Ibid. chap. 61. page 312. and chap. 67. page 338. 

\ Book ii. chap. 15. 

|| Beaumanoir, chap. 61. page 310! and 311. and chap. 67. page. 337' 
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they infulted only their peers, with whom they could al- 
ways account for the infult. 

It was a very * dangerous thing to appeal td the peers 
of falfe judgment. If the party waited till judgment was 
pronounced, he was obliged td fight them all f, when they 
offered to make good their judgment. If the appeal was 
made before all the judges had given their opiriion, he was 
obliged to fight all thofe who had agreed in their judge- 
ment. In order to avoid this danger, it was ufual to pe- 
tition the lord J to give orders that each peer fhould give 
his opinion out loud ; and when the firft had pronounced, 
and the fecond was going to do the fame, the party told hhri 
that he was a liar, a knave, and a flanderer, and then he 
had to fight only with that peer. 

Defontaines || would have it, that before an appeal was 
made of falfe judgment, -it was cuftomary to let three 
judges pronounce ; and he does not fay that it was necef- 
fary to fight them all three, and much lefs that there was 
any obligation to fight all thofe who had declared them- 
felves of the fame opinion. Thefe differences arife from 
this, that there were very few ufages exa&ly in all parts 
the fame. Beaumanoir gives an account of what pafled in. 
the county of Clermont ; and Defontaines of what was 
pradifed in Vermandois. 

When J one of the peers had declared that he would 
maintain the judgment, the judge ordered pledges of battle 
to be given, and likewife took fecurity of the appellant 
that he would maintain his appeal. But the peer who 
was appealed gave no fecurity, becaufe he was the lord's 
vaiTal, and was obliged to defend the appeal, or to pay the 
lord a fine of fixty liyres. 

If the ^ appellant did not prove that the judgment was 
falfe, he paid the lord a fine of fixty livres, the fame fine to , 
4 the peer whom he had appealed* and as much to every 
one of thofe who had openly con fen ted to the judgment. 

When a perfon violently fufpe&ed of a capital crime, 
P 4 had 

* Beaumanoir chap. 6l. page, 3*3* 

f Ibid, page 314. t Ibid. 

J| Chap. 22. art. 1, 10, and II. he fays only that each of thjm was allowed 
a fmall fine. 

§ Beaumanoir, chap. 61. page 314. 

^ Beaumanoir, chap. 67. page 336, and Ztf. Defontiims, char* a»i 
art 9. 4 Defontaines, ib. 



%3 % THE SPIRIT Book XXVIII. 

had been taken and condemned, he could make no appeal 
* of falfe judgment : For he would always appeal, either 
to prolong his life, or to get an abfolute difcharge. 

If a perfon f faid that the judgment was falfe and bad, 
and did not offer to make his words good, that is, to fight, 
he was condemned to a fine of fix fous if a gentleman, and 
to five fous if a bondman, for the injurious expreffions 
he had uttered. 

The judge or peers t wno were overcome, forfeited 
neither life nor limbs ; but the perfon who appealed them 
was puoifhed with death, if it happened to be a capital 
crime ||« 

This manner of appealing the peers of falfe judgment, 
was to avoid appealing the lord himfelf. But if $ the 
lord had no peers, or had not a fufficient number, he might 
at his own expence hire ^[ peers of his lord paramount ; 
but thefe peers were not obliged to judge if they did not like 
it ; the j might declare that they were come only to give their 
opinion : In that particular 4 cafe, the lord himfelf pro- 
nounced fentence as judge ; and if an appeal of falfe judge- 
ment was made againft him, it was his buiinefs to fiand 
the appeal. 

If the lord happened J^ to be fo very poor as not to he 
able to hire peers of his paramount, or if he neglected to 
afk for them, or the paramount refufed to give them, 
then as the lord could not judge by himfelf, and as no- 
body was obliged to plead before a tribunal where judgment 
could not be given, {he affair was brought before the lord 
paramount. 

This, I believe, was one of the principal caufes of the 
feparatioji between the jurifdi&ion and the fief, from 
whence arofe that maxim of the French lawyers, Tbejlef 
is one thing, and the jurifdiEtion another. For as there 
were a vaft number of peers who had no fubordinate vaffals 

under 

*■ Beaumanoir, chap. 61. page. 316. 

f lb. page 314. Dcfontaincs, chap. aa. art. ai. f lb. art. 7. 

J See Defontaines, chap. ai. art. 11, and xa. and following, who 
diftinguifhes the caufes in which the appellant of falfe judgment lofes his 
life, the point contefted, or only the imparlance. 

§ Beaumanoir, chap. 6a. page 3aa. Defontaines, chap. aa. art. 3. 

1 The Count was not obliged to lend any. Beaumanoir, chap. 67. 
page 337- 

4 Nobody can pafs judgment in his court, fays Beaumanoir, chap. 67. 
F*g c 33$j and 337* I Beaumanoir, chap. 6a. pag.3aa. 
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under them, they were incapable of holding their court; 
all affairs were then brought before the lord paramount, 
and they loft the privilege of judging, becaufe they had 
neither power nor will to claim it. 

All the peers * who had agreed to the judgment, 
were obliged to be prefent when it was pronounced, that 
they might follow one another, and fay Yes to the perfon, 
who, wanting to make an appeal of falfe judgment, afked 
them whether they followed; for Defontaines fays f» that 
it is an affair of courtefy and loyalty ', and there is no fitch 
thing as evqfion or delay* From hence, 1 imagine, arofe 
the cuftom ftill followed in England, of obliging the jury 
to be all unanimous in their verdid in cafes relating to 
life and death. 

Judgment «was therefore given according to the opinion 
of the majority : And if there was an equal divifion, fen- 
tence was pronounced, in criminal cafes, in favour bf the 
accufed ; in cafes of debt, in favour of the debtor ; and in 
cafes of inheritance, in favour of the defendant. 

Defontaines obferves $, that a peer could not excufe 
himfelf by faying, that he would not fit in court if there 
were only four ||, or if the whole number, or at leaft the 
wifeft part, were not prefent. This is juft as if he was to 
fay in the heat of an engagement, that he would not aflifl 
his lord, becaufe he had not all his vaffals with him. But 
it was the lord's bufinefs to caufe his court to be refpe&ed, 
and to chufe the braveft and moil knowing of his tenants* 
This I mention in order to fhew the duty of vaffals, which 
was to fight and to judge ; and fuch indeed was this duty, 
that to judge was all the fame as to fight. 

It was lawful for a lord who went to law with his vaffal 
in his own court, and was call, to appeal one of his 
tenants of falfe judgment. But as the latter owed a re- 
fpe& to his lord for the fealty he had vowed, and the lord 
on the other hand owed benevolence to his vaffal for the 
fealty accepted ; hence it was cuftomary to make a dis- 
tinction between the Lord's affirming in general, that the 

judge- 

• Defontaines, chap, ax. art. 37, and 38. 

f Ibid. art. 28. 

i Chap. 31. art. 37. 

Q This cumber at leaft was neceflary. Defontaines, chap. 21. art. 36. 
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judgment * was falfe and unjuft, and imputing perfonalf 
prevarications to his tenant. In the fir ft cafe, he affront- 
ed his own court, and in fome meafure himfelf, fo that 
there was no room for pledges of battle. But there was 
room in the fecond, becaufe he attacked his vaffal's honour ; 
and the perfon overcome was deprived oflife and ( proper- 
ty, in order to maintain tbe public tranquillity.. 

This diftin&ion which was neceffaty in that particular 
cafe, had afterwards a greater extent. Beaumanoir fays, 
that when the appellant of falfe judgment attacked one of 
the peers by perfonal imputations, then battle enfued ; 
but if he attacked only the judgment, the peer appealed 
was at liberty \ to determine the difpute either by battle 
or by law. But as the prevailing fpirit in Beaumanoir's 
time was to reftrain the ufoge of judicial combats, and as 
this liberty which had been granted to the peer appealed, 
of defending the judgment by combat or not, is equally 
contrary to the ideas of honour eftablifhed in thofe days, 
and to the obligation the vaflal lay under of defending his 
lord's jurifdiftion ; I am apt to think that this diftinftion 
of Beaumanoir's was owing to a new regulation among 
the French. 

I would not have it thought, that all appeals of falfe 
judgment were decided by battle : It fared with this ap- 
peal as with all others. The reader may recolleft the 
exceptions mentioned in the 25th chapter. Here it was 
the bufinefs of the fuperiour court to examine whether it 
was proper to withdraw the pledges of battle or not. 

There could be no appeal of falfe judgment againft the 
king's court ; becaufe as there was no one equal to the 
king, no one could appeal him ; and as the king had no 
fuperiour, none could appeal from his court.. 

This fundamenal regulation, which was neceffary as a 
political law, diminifhed alfo as a civil law the abufes of 
the judicial proceedings of thofe times. When a lord was 
afraid || that his court would be appealed of falfe judge- 
ment, or perceived that they were determined to appeal ; 
if juftice required there fhould be no appeal, he might 
petition for peers from the king's court, who could not be 
appealed of falfe judgment. Thus King Philip, fays 

Defon- 

• Eeaumanolr, chap. 6% psgf $y : . \ Ibid. chap. 6j. page 337. 
t lb. page 337, and 33 i. || Dcl'ontain-s, cha] . 22. art. 14- 



ar 



Chap. a8. OF LAWS. a# 

Defontaines *, fent his whole counfel to judge an affair in 
the court of the abbot of Corbey. 

If the lord could not have judges from the king, he 
might remove his court into the king's, if he held im> 
mediately of him : But if there were intermediate lords, 
he had recourfe to his paramount, going from one lord to 
another, till he came to the fovereign. 

Thus notwithstanding they had not in thofe days neither 
the practice nor even the idea of our modern appeals, yet 
they had recourfe to the king, who was the fource from 
whence all thofe rivers flowed, and the fea into which 
they returned. 



CHAP. XXVIII. 

Of the Appeal of Default of Juftice. 



The appeal of default of juftice was when the court of a 
particular lord deferred, evaded, or refufed to do juftice 
to the parties. 

During the time of our princes of the fecond race, 
though the count had feveral officers under him, their 
perfon was fubordinate, but not their jurifdiclion; 
Thefe officers in their court-days, affizes, otpiacita^ gave 
judgment in the laft refort as the count himfelf; all 
the difference confided in the divifion of the jurifdj&ion. 
For inftance, the count had + the power of condemning 
to death, of judging of liberty and of the reftitution of 
goods, which the centenarii had not. 

¥qt the fame reafon, there were higher caufes J referr- 
ed to the king ; namely, thofe which dire£Uy concerned 
the political order of the ftate. Such were the difputes 
between bilhops, abbots, counts, and other grandees, 
whom the kings judged together with the great vaffals ||. 

What 

* Defontaines, chap. aa. art. 14. 

f Third capitulary of the year 812. art. 3. edition of Balufius, p. 497, 
and of Charles the Bald, added to the law oi the Lombards, book 11. art. 3. 

I lb. art. a. edit, of Baluf. page 497. 

D Cum fideh>ui. Capitulary of Lewis le Dcboqnaire, edition of Ba- 
lufius, page 667. 
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What fome authors have advanced, namely, that an 
appeal lay from the count to the king's commiffary, or 
miffus dominions ^ is not well grounded. The' count and 
the miffus had an equal jurisdiction * independent of each 
other : The whole difference was f» that the miffus held 
his placita or affizes four months in the year, and the 
count the other eight. 

If a perfon who had been, condemned at an affize J, 
demanded to have his caufe tried over again, and was 
afterwards call, he paid a fine of fifteen fous, or received 
fifteen blows from the judges who had decided the affair. 

When the counts or the king's commiffaries did not 
find themfelves able to bring the great lords to reafon, 
they made them give bail or fecurity ||, that they would 
appear in the king's court : This was to try the caufe, and 
not to rejudge it. I find in the capitulary of Metz §, a 
law, by which the appeal of falfe judgment to the king's 
court is eftabliflied, and all other kinds of appeal profcrib- 
ed and puniflied. 

If they refufed to fubmit to the judgment of the fheriffs 
^[, and made no complaint, they were imprifoned till they 
had fubmitted : But if they complained, they were con- 
ducted under a proper guard before the king, and the 
affair was examined in his court. 

There could be hardly any room then for an appeal of 
default of juftice. For fo far was it from being ufual in 
thofe days to complain, that the counts and others, who 
had a right of holding affizes, were not exact in difcharg- 
ing this duty ; that \ 7 on the contrary, it was a general 
complaint that they were too exact. • Hence we find fuch 
numbers of ordinances, by which the counts, and all 
other officers of juftice whatfoever, are forbid to hold their 
affizes above thrice a-year. It was not fo neceffary to 
chaftife their indolence, as to check their activity. 

But 

* Sec the capitulary of Charles the Bald, added to the law of the 
Lombards, book ii. art. 3. 

f Third capitulary of the year 8 1 2. art. 8. \ Placiium. 

SThis appears by the formulas, chartres, and the capitularies. 
Id the year 757, edition of Balufius, pape 180. art. 9, & 10. and the 
fynod apud Vernas in the year 755, art. 29. edition of BaloGus, page 175- 
Thefc two capitularies were made under king Pepin. 
J The officers under the count Scabini. , 
i See the law of the Lombards, book ii. tit* 52. art. %2. 
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But, after an innumerable multitude of petty lordfhips 
had been formed, and different degrees of vaflalage ef- 
tablifhed, the neglect of certain vaffals in holding their 
courts gave rife to this kind of appeal * ; efpecially as 
very confiderable profits accrued to the lord paramount 
from the feveral fines. 

* As the cuftom of judicial combats gained every day 
more ground, there were places, cafes, and times, in 
which it was difficult to aflemble the peers, and conse- 
quently in which juftice was delayed. The appeal of de- 
fault of juftice was therefore introduced, an appeal that 
has been often a remarkable sera in our hi (lory ; becaufe 
moll of the wars of thofe days were imputed to a viola- 
tion of the political law 5 as the cafe, or at leaft the pre- 
tence of our modern wars, is the infringement of the law 
of nations. 

Beaumanoir ffays, that in the cafe of default of juftice, 
battle was not allowed. The reafons are thefe : 1. They 
could not challenge the lord, becaufe of the refpe& due to 
his perfon ; neither could they challenge the lord's peers r 
becaufe the cafe was clear, and they had only to reckon 
the days of the fummons, or of the other delays ; there 
had been no judgment paffed, confequently there could be 
no appeal of falfe judgment : In fine, the crime of the peers 
offended the lord as well as the party, and it was againit 
rule that there ftiould be a battle between the lord and his 
peers. 

But % as the default was proved by witnefles before 
the fuperiour court ; the witneffes might be challenged, 
and then neither the lord nor his court were offended. 

In cafe the default was owing to the lord's tenants or 
peers by deferring juftice, or by evading judgment after 
pad delays, then thefe peers were appealed of default of 
juftice before the paramount ; and if they were caft, they 
§ paid a fine to their lord. The latter could not give 
them any affiftance ; on the contrary, he feized their fief 

• till they had each paid a fine of fixty livres. 



• There are Inftances of appeals of default of juftice as early as the 
time of Philip Auguftus. 
t Chap. 61. page fis- 
\ Beaumanoir, chap. 6l. page 315. 
§ Dcfontaines, chap. 21. art. 24. 
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2. When the default was owing to the lord, which was 
the cafe whenever there happened not to be a fufficient 
number of peers in his court to pafs judgment, or when 
he had not affembled his tenants, or appointed fomebody 
in his room to affemble them, an appeal might be made of 
the default before the lord paramount ; but then the party 
* and not the lord was fummoned, becaufe of the refpeft 
due to the latter. 

The lord demanded to be tried before the paramount, and 
if he was acquitted of the default, the caufe was remand- 
ed to him, and he was like wife paid a fine off fixty livres. 
But if the default was proved, the penalty % infli&ed on 
him was to lofe the judgment of the caufe, which was to 
be then tried in the fuperiour court. In facl, the complaint 
of default was made with no other view. 

3. If the lord was fued || in his own court, which never 
happened but upon difputes relating to the fief; after let- 
ting all the delays pafs, the lord himfelf § was fummoned 
before the peers in the fovereign's name, whofe permiflion 
was neceffary on that occafion. The peers did not make 
the fummons in their own name, becaufe they could not 
fummon their lord, but they could fummon % for their 
lprd. 

Sometimes J^ the appeal of default of juftice was follow- 
ed with an appeal of falfe judgment, when the lord had 
caufed judgment to be pafled, notwithftanding the default. 

The vaffal 4 who had wrongfully appealed his lord of 
default of juftice, was fentenced to pay a fine according to 
his lord's pleafure. 

The 

* Defontalncs, art. 31. 

f Beaumanoir, chap. 61. page 312. 

i Defontatnes, chap. aj. art. 29. 

jj This'was the cafe in tHe famous difference between tjie lord of Nellc 
and Joan Countefs of Flanders, under the reign of Lewis VIII. He fued 
her in her own court of Flanders, and fummoned her to give judgment 
within forty days, and afterwards appealed in default of juftice to the 
king's court. She anfwered, he fliould be judged by his peers in Flanders. 
The king's court determined that he fhould not be remanded, that the 
countefs mould be fummoned. 

§ Beaumanoir, chap. 34. ^ Defontaines, chap. 2X. art. 9. 

L Beaumanoir, chap. 61. page 34. 

4 Ibid. chap. 61. page 312. But he that was neither tenant nor vafLl t« 
the lord, paid only a tine of fixty livres. lb. 
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The inhabitants of Gaunt * had appealed the Earl of 
Flanders of default of j uft ice before the king, for having 
delayed to give judgment in his own court. Upon exami- 
nation it was found that he had ufed lcfs delays than even 
the cuftom of the country allowed. They were therefore 
Remanded to him ; upon which their effefts, to the value 
of fixty thoufand livres, were feized.' They returned to 
the king's court in order to have this fine moderated ; but 
it was decided that the Earl might infift upon this fine, 
and even more if he pleafed. Beaumanoir was prefent at 
thofe judgments. 

4. In other difputes which the lord might have with his 
vaffal, in refpeft to the body or honour of the latter, or to 
goods that did not belong to the fief, there was no room 
for an appeal of default of juftice ; becaufe the caufe was 
not tried in the lord's court, but in that of the paramount ; 
vaffals, fays Defontaines f, haying no power to give 
judgment on the body of their lord. 

I have been at fome trouble to give a clear idea of thofe 
things, which are fo obfcure and confufed in old authors, 
that to draw them from the chaos in which they were in- 
volved, may be reckoned a new difcovery. 



GHAP. XXIX. 

Epoch of the Reign of St. Lewis. 



St. Lewis abolifljed the judicial combats in all the courts 
of his demefne, as appears by the ordinance he t publifh- 
ed on that accpunt, and || by the inftitutions. 

But he did not fupprefs them in the courts of his $ 
barons, except in the cafe of appeal of falfe judgment. 

A vaffal could not appeal the court of his lord of falfe 
judgment, without demanding a judicial combat againft 

the 

* Beaumanoir, chap. 61. page 318. 
f Chap. fti. art. 35- 
j In the year 1260. 



U Book i. chap, ft, & 7. and book ii. chap. 10, & n. 



As appears every where in the inftitutions, &c. and Beaumanoir^ , 
chap. 6 J. page 399, 
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the judges who . had pronounced fentence. But St., Lewis 
* introduced the practice of appealing of falfe judgment 
without fighting, a change that may be reckoned a kind of 
revolution. 

He declared f that there mould be no appeal of falfe 
judgment in the lordfhips of his demefne, becaufe it was a 
crime of felony. In fa&, if it was a kind of felony againft 
the lord, by a much ftronger reafon it was felony againft 
the king. But he confented they might demand an amend- 
ment % of the judgments palled in his courts ; not becaufe 
they were falfe or iniquitous, but'becaufe they did fome pre- 
judice || . On the contrary, he ordained, that they mould 
be obliged to make an appeal of falfe judgment againft the 
courts of the barons §, in cafe of any complaint. 

It was allowed by the inftitutions, as we have already 
obferved, to bring an appeal of falfe judgment againft the 
courts in the king's demefnes. They were obliged, to de- 
mand an amendment before the fame court ; and in cafe 
the bailiff refufed the amendment demanded, the king gave 
leave to make an appeal ^ to his court, or rather, inter- 
preting the inftitutions by themfelves, to prefent him a + 
requeft or petition. 

With regard to the courts of the lords, St. Lewis, by 
permitting them to be appealed of falfe judgment, would 
have the caufe brought ** before the royal tribunal, or that 
of the lord paramount, not ff to be decided by duel, but by 
witneffes, purfuant to a form of proceeding, the rules of 
which he laid down in the inftitutions JJ. 

Thu§, whether they could falfify , the judgment, as in 
the courts of the barons, or whether they could not falfify, 
as in the courts of his demefne, he ordained that they 
might appeal without running the hazard of a duel. 

Defontaines 

* Inftitutions, book i. chap. 6. and book ii. chap. 15. 

f lb. book ii. chap- 15. 

I lb. book i. chap. 78, and book ii. chap. 15. 

|J lb. book i. chap. 78. $ * D - DO °k ii. chap. 15. 

fl lb. chap. 78. 4- lb. chap. 15. 

*• But if they wanted to appeal without falfify ing the judgment, the 
appeal was not admitted. Inftitutions, book ii. chap. 15. . 

.|4 Book ii. chap. 6, & 47. and book ii. chap. 15. & Beaumanoir, chap. 
XI. page. 58. 

\\ Book i. chap. I, 2, and 3. 
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Defbntaiaes * gives us the two fit ft examples he ever 
faw, in which they proceeded thus without a legal duel;, 
one in a caufe tried at the court of St. Quintin, which be- 
longed' to the king's demefne ; and the other in the court 
of Ponthicu,. where the count who was prefentoppofed the. 
ancient jusiigrudeoce ; Bat thefe two caufes were decided 
by law. 

Here perhaps it) will be afked* why St. Lewis, ordained 
for the counts of his- barons a different form of proceeding, 
from, that which he had. eitabliihed in the courts of his de~ 
mefoe ? The reafon is, this : When- St.. Lewis made the; 
regulations {or the courts of hU.demfifnfis> he was not check- 
ed nor confined- in his views-: But he had meafunes to keep 
with the lords who enjoyed this ancient prerogative, that 
caufes fhould not be removed from their courts, unlefs the 
party was willing to expofe hixnfelf to the dangers of an 
appeal of falfe judgment. St. Lewis preferved the ufage 
of this appeal ; but he ordained that it fhould be made 
without a judicial combat, that is, in order to render the 
change more infenfible, he fuppreffed the thing, and conti- 
nued the terms. 

This regulation was not univerfalry received iir the 
courts of the lords. Beaumanoir f fays, that in hi* time 
there were two ways erf judging ; one according to the 
king's eftablrfhment, and the other purfuant to the ancient 
practice; that the lords were at liberty to follow which 
way they pleafed ; but when they had pitched upon one ii* 
any caufe, they could not afterwards have recourfe to the 
other. He adds J, that the count of Clermont followed 
the new pra&ice, while ' his vaffals kept to the old one ; 
but that it was in his power to re-eff ablifh the ancient prac- 
tice whenever he pleafed, othenwife he would have lefs au- 
thority than his vaffals. 

It is proper here to obferve, that France was at that 
time || divided into the country of the king's demefne, and 
that which was called the country of the barons, or the 
baronies, and, to make ufe of the terms of St. Lewis* in- 
flitutions, into the country under obedience to the king, 
and the country out of his obedience- When the kings 
made ordinances for the country of their own demefne, they 

Vol. II. (^ em. 

* Chap. 2). art. 16. and 17. f Chap. 61. page 309. \ Ibid; 
|| See Beaumanoir, Dtfontainet, and tHc tnftitutioiu, book ii. ckaf. to, 
11,15. and others. 
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employed their own finglc authority. But when they pub- 
liihed any ordinances that concerned alfo the country of 
their barons, they were made * in concert with them, or 
fealed and fubfcribed by them : Otherwife the barons re- 
ceived or refufed them, according as they feemed conducive 
to the good of their baronies. The rear-vaflals were upon 
the fame terms with the great vaflals. Now, the inftitu- 
tions were not made with the confent of the lords, though 
they regulated matters which to them were of great im- 
portance : But they were received only by thofe who be- 
lieved they would redound to their advantage. Robert, 
fon of St. Lewis, received them in his county of Clermont j 
yet his vaflals did not think proper to conform to this prac- 
tice. 



CHAP. XXX. 

Obfervations on Appeals. 



I apprehend, that appeals, which were challenges to a 
combat, tnuft have been made immediately on the fpot. If 
the party leaves the court without appealing* fays Beauma- 
noir f, be lofes his appeal, and the judgment Jlands good. This 
continued ltill in force, even after all the reftriclions of 
% judicial combats. 



CHAP. XXXI. 

The fame Subjed continued. 



The villain could not bring an appeal of falfe judgment 
againft the court of his lord. This we learn from Defon- 

taines 

* See the ordinances at the beginning of the third race in the collection 
of Latiriere, efpecially thofe of Philip Auguftus, on ecclefiaftic jurifdi&ion, 
and that of Lewis VI II concerning the Jews, and the charters related by 
Mr. Bruflels, particularly that of St. Lewis, on the leafe and recovery «f 
lands, and the feodal majority of young women, tome 2. book xxxii. page 
35, et ibid, the ordinance of Philip Augoftus, page 7. 

t Chap 63. page 3*7, Ibid, chap 61. page 311. 

i See the institutions of St* Lewis, book ii chap. 15. The ordinance «f 
Charles VII. in 145$. 
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tames *, and is confirmed moreover by the inftitutions f. 
Hence Defontaines J 6ys» Between the lord and bis villain 
there is no other judge but God. 

It was the cuftom of judicial combats that had deprived 
the villains of the privilege of appealing their lord's 
court of falfe judgment ||. And fo true is this, that thofe 
villains §, who by charter or cuftom had a right to 
fight, had alfo the privilege of appealing their lord's court 
of falfe judgment, even though the peers who judged them 
ifrere ^f gentlemen : And Defontaines propofes expedients 
to gentlemen in order to avoid the fcandal of fighting with 
a villain, by whom they had been appealed of falfe judge- 
ment. w • 

As the pra&ice of judicial combats began to decline, and 
the ufage of new appeals to be introduced, it was reckoned 
unjuft that freemen fliould have a remedy againft the in- 

{"uftice of the court of their lords, and the villains fliould 
tot ; hence the parliament received their appeals all the 
fame as thofe of freemen. 



CHAP. XXXII. 

The fame Subject continued. 



When an appeal of falfe judgment was brought againft 
the lord's court, the lord appeared in perfon before his par- 
amount, to defend the judgment of his court. In like 
manner * *n the appeal of default of juftice, the party fum- 
moned before the lord paramount brought his lord along 
with him, to the end that if the default was not proved, 
he. might recover his jurifdi&ion. 

In procefs of time, as the pra&ice obferved in thofe two 
Q^2 par- 

* Chap. 21. art. ai. and aa. 

i Book i. chap. 136. \ Chap. 2. art. 8. |) Chap, a a. art. 14. 

5 Defontaines, chap. aa. art. 7. This article and the aid of the lid 
chapter of the fame author have been hitherto very ill explained. Defon- 
taines does not oppofe the judgment of the lord to that of the gentleman, 
becanfe it was the fame thing ; but he oppofes the common villain to him 
who had the privilege of fighting. 

^ Gentlemen may be always appointed judges* Defonteinis, (bap, 31. art. 
48. # Defontaines, chap. »i. art. 33- 
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particular t&fc* "was, b&Mi* getAtal* by the in*roduc\i<m 
of all forts of appeal*, k famed v«rj e*t*aprdi«ary that 
the lord fhould be obliged to fpsndh^wbjpls Ufa j*$j-a*g* 
tribunal, and for otl»s pa*pl» ? 9. affajss. Fhitip *f VaJoie*, 
*r<tai*ed, *at non* tat fee b*$ft fto**H b« fcroowaed j 
a?4 wta* the vfagt o£ a? pftaH becam ftift^ie frequent, 
the parties wwre oWig^i to defend the apptafc: T9it fed f 
#f the judge became ttW of tb* party;.. 

I took X notice th*t in tfiea^pwl of dftfettk of jtiftice, 
the ford loft only the priviteg* of haying, the caufe triad in 
hb own coujjt. But if: tbft to?* hjmftlf was faed as par- 
ty |J.> which was.becQHW * wry wwwn p**#i«e § t , h* paid 
a fine W fixty livres to the king, or to the paramount, be* 
fore wbofd the appeal waft brought. From ttene* a*ofe 
theufage* after appeals hfid heeo generally raceiwd, oi 
fining the lord, upon the. amendment of the fentence of hia 
judge : An ufoge which lafted a long time* aod was con>- 
firme'd by the ordinance ofRouffiUon, but fell at length to 
the ground through its own abfurdity* 
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The fame Sabjcft continue^ 



In. the practice of judicial combats, the perfon who. had 
appealed one of the judges of falfe judgment, might lofe ^ 
his caufe by the combat, but could not poflibly gain it. In 
fa&vthe party who had a judgment in his favour, ought not 
to have been deprived of it by another man's aft. The ap- 
pellant therefore, who had gained the battle, was obliged 
to fight likewife againft the adverfe party j not in order to 
know, whether the judgment was good or bad, (for this 
judgment was out of tne cafe, being reverfed by the com- 
bat), but to determine whether the demand was juft or not ; 
and it was. on this new point they fought. From thence 
proceeds our manner of pronouncing arrets, 'The court an* 
mds the appeal ; the court annuls tbt appeal > and the judge 

matt 

* In the year 1331. 

t See the fruition of things in BoutilUer's tiro*, whd lired m the yew 
1401. Somme Rurale, book i. page* 19. and 10. 

$ See chap. 30, || Beaumanoir, chap. 6x. page 31*, and 318. 

. $ Hud* 1 Defontaiaei, chap. ai. art. 14. 
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sntmt againjt iviick tie appeal wss dretght* In effeor, when 
the perfon who had made the appeal of falfe judgment, hap* 
peued Co be overcame, the appeal was re'verfed ; when he 
proved t&borious, both the judgment and the appeal were 
rever&d ; Tben they were obliged to proceed to a new 
judgment. 

This is fo far true, that when the caufe was tried by in* 
queft, this manner of pronouncing did not take place ; 
Wkoefs whfct M. de la Roche Flavin * fays> namely, that 
the chamber of inquefts could not ufe this form at the be- 
ginning of its creation* 



CHAP. XXXIV. 

In what Manner the Proceedings at Law became fecret. 

Duels had introduced a public form of proceeding, fo 
that both the attack and the defence were equally known. 
*fbe witnejfesy fays Beaumanoir f, ought to give in their tejii- 
mony in open court* 

Boutillier's commentator fays, he had learned of ancient 
practitioners, and from fome old manufcript law-books, 
that criminal procefles were anciently carried on in public, 
and in a form not very different from the public judgments 
of the Romans. This was owing to their not knowing- 
how to write ; a thing in thofe days very common. The 
ufage of writing fixes the ideas, and preferves the fecret ; 
but when this ufage is laid afide, nothing but the publick- 
nefs of the proceeding is capable of fixing thofe ideas. 

And as uncertainty % might eafily arife in refpect of what 
had been judged by vaflals, or pleaded before vaffals, they 
could therefore refrefb their memory, every time they held 
a court, by what was called proceedings on record ||. In 
that cafe it was not allowed to challenge the witneffes to 
combat : For then there would be no end of difputes. 

In procefs of time a fecret form of proceeding was in- 
troduced, livery thing before had been public j every 

QL3 tailJ g 

* Of the parliaments of France, book i. chap. 16. 
f Chap, 6i. page 315. 
I As BeauinanoiT fay», Chap. 59. page a£0. 

H They proved by witneffe* what had been already done, faid, or de« 
creed in couxt. 
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thing now became fecret y the interrogatories, the informa- 
tions* the re-examinations, the confronting of witneffes, the 
opinion of the public profecutor ; and this is the prefent 
pra&ice. The firft form of proceeding was fuitable to the 
government of that time, as the new form was proper to 
die government fince eftablifhed. 

- Boutillier's commentator fixes the epoch of this change 
to the ordinance in the year 1539.' I am apt to believe 
that this change was made infenfibly, and paffed from one 
lordfhip to another, in proportion as the lords renounced 
the ancient form of judging, and that derived from the in. 
ftitutions of St. Lewis was improved. In fad, Beauma- 
noir fays *, that witneffes were publicly heard only in 
cafes in which it was allowed to give pledges of battle : In 
others, they were heard in fecret, and their depofirions 
were reduced to writing. The proceedings became there- 
fore fecret, when they ceafed to give pledges of battle. 



CHAP. XXXV, 

Of the Cofts. 



Ik former times no one was condemned in France to the 
payments of cofts f in temporal courts. The party caft 
was fufficiently punifhed by Sentences of pecuniary fines to 
the lord and his peers. From the manner of proceeding 
by judicial combat, it followed, that the party who was 
condemned and deprived of life and fortune, was puniJhed 
as much as he could be : And in the other cafes of the ju- 
dicial combat, there were fines fometimes fixed, and fome- 
times dependent on the difpofition of the lord, which were 
funicient to make /people dread the events offuits. The 
fame may be faid of caufes that were not decided by com- 
bat. As the lord had the chief profits, fo he was alfo at 
the chief expence, either to aflemble his peers, or to enable 
them to proceed to judgment. Befides, as difputes were 
generally determined on the fpot, and without that infi- 
nite 

• Chap. 39. page ai 8. 

t Defontaines, in his counfel, chap. %%. art 3, & 8. and Beaumanoir, 
chap. 33. Inftitutions, book i. chap. 90. 
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nite multitude of writings which afterwards followed, there 
was do neceffity of allowing cofts to the parties* 

The cuftom of appeals naturally introduced that of giv- 
ing cofts. Thus Defontaines * fays, that when they ap- 
pealed by written law, that is 9 wheu they followed the new 
laws of St. Lewis, they gave colts ; but that in the ufual 
cuftom, which did not permit them to appeal without fal- 
fifying the judgment, no cofts were allowed. They ob- 
tained only a fine, and the pofleffion for a year and a day of 
the thing contefted, if the caufe was remanded to die lord. 

But when the number of appeals increafed from the 
new facility of appealing f ; when by the frequent ufage 
of thefe appeals from one court to another, the parties 
were continually removed from the place of their refi- 
dence ; when the new method of proceeding multiplied 
and eternized the fuits ; when the art of eluding the 
very jufteft demands was refined ; when the parties at law 
knew how to fly only in order to be followed ; when ac- 
tions proved deftru&ive, and pleas eafy 5 when the reafons 
were loft in whole volumes of writings ; when the world 
was filled with members of the law, who were ft rangers 
both to law and juftice; when knavery found advice 
where it found no l'upport ; then it was neceflary to deter 
litigious people by the fear of cofts. They were obliged 
to pay cofts for the judgment, and for the means they had 
employed to elude it. Charles the Fair made a general 
ordinance on that fubjed J. 



CHAP. XXXVI. 

Of the Public Profecutor. 



As by the Salic, Ripuarian, and other barbarous laws* 
crimes were puniihed with pecuniary fines ; they had not 
in thofe days, as we have at prefent, a public officer who 
lias the care of criminal profecutions. In effedrythe iffue 
of all caufes being reduced to the reparation of damages, 
every profecution was in fome meafure civil, and might 

0-4 be 

* Chap. %7 art. 8. 

t At prefent when they arc fo inclined to appeal, fays Boutillier, Som- 
mc Rorale, book i. tit. 3. page x& \ In the year 2334* 
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be managed by any one. XDn the other <fom3, 4he Roman 
law had popular forms ffor the prdfecution df crimes, which 
-were incorififtent with ftre office of a public i prdfecu*or. 
♦ The ciiftom of judicial combats was no ltfs oppofite te 
this idea : for who is it that would dbufc to make hirnfeff 
•every •man t sdhampion againft all the world-? 

i'fiwdin'the cdllecliion of formulas, inferted by Itfura- 
/torHn'the laws *>f the Lorribards, that under our princes 
*rftfhe Second face there was an advocate of the -public* 
♦prdfecutor. But whofoever plea'fes to read r.he entire eol- 
leftion of fhefe formulas, will find there was -a total dif- 
ference between thole d<ficers and *what we now call *fce 
•public profecutor, our attorney-generals, ourikmgs'fcflici- 
tors, or our folfcitors of 4 the -ndbility. The former were 
rather agents of the jmblicfor the management of political 
and domefttc affairs, than for the xivfl. In fa&, we do-not 
find in fhefe Form ulas -that'they -were intruded with crimi- 
nal 'profecutioiis, or with -caufes relating to minors, to 
churches, or -to the condition trfperfons. 

I -faid that the dftabliftiment of a public profecutor was 
•repugnant to 'the uTage t)f judicial combats. T-find not- 
withftariding, in one of thofe formulas, an advocate of the 
public ^rdfecutor, who l had the liberty to 'fight. Itfuratb- 
Tilhas placed it jtfft after fheconftitutton-f-df Henry?. 'for 
which it was made. In'this conftitution it : rs faid, "That 
*' if any man kills his father, his brother, or any -of his 
M other relations, he fhall lofe their fuccefijon,^vhichfliaH 
" pafs to the other relations, and his own fhall go to the 
" exchequer/' Now, it w*s in fuing for the fucceffion 
which had devolved to the exchequer, that the advocate 
of the public profecutor, by whom its rights were defend- 
ed, had the privilege of fighting ; this cafe fell within the 
general rule. 

We fee in thofe formulas the advocate of the public 
.profecutor proceeding againft t a perjfon who had taken a 
robber, but had not brought him before the count ; againft 
another \\ who had raifed aa mfurrecliou or tumult againft 
the count ; againft another $ who had laved a man's life 

3 whom 

# Advoeatus dc parte public a. 

"t See this conftitution and this formula in the fecond volume of the hif- 
torians of Italy, page 175. 

~t CblU&ion of Muratori, page rc4» on the 88th law of Charlemagne, 
J>ook 1. tit. %6.£t€t. }8. 

j) Another formula, ib. page $7. § Ibid, page 104. 
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whom the count had ordered to be put to death; againft * the 
advocate of fome -churches, whom thecount had commanded 
to bring a robber before him, but had not obeyed ; againft 
f another who had revealed the king's fecret to (Irangers ; 
againft % another who with open violence had attacked 
the emperor's commiffary ; againft another || who had 
been guilty of contempt to the emperor's refcripts, and he 
was profecuted either by the emperor's advocate, or by 
the emperor himfelf ; againft § another who refufed to 
accept of the prince's coin : in. fine, this advocate fued 
for things, which by the law were adjudged to the ex- 
chequer ^[. 

But, in criminal caufes, we never meet with the advo- 
cate cff the public profecutor ; not even where duels are 
ufed ; jy not even in the cafe of incendiaries ; -J- not even 
when the judge is killed ** on his bench ; not even in cau- 
Tes relating to the condition of perfons tt> to liberty and 
Uavery %t- 

There formulas are made not only for the laws of the 
Lombards, but like wife for the capitularies added to them ; 
To that we have no reafon at all to doubt of their giving 
us the practice obferved under our princes of the fecond 
race upon this fubjeft. 

As the ufage of combats was become more frequent 
under the third race, it did not allow of any fuch thing as 
a public profecutor. Hence Boutillier, in his Somme ffa- 
rale, fpeaking of the officers of juftice, takes notice only j| || 
of the bailiffs, the peers, and ferjeants. 

I find in the laws §§ of James II. kiqg of Majorca, a 
creation of the office of the king's attorney-general ^[ f 
with the very fame functions as are exercifed at prefcnt 
.1>y the officers of that name amongft us. It is manifeft 
that this office was not inftituted till we had changed >the 
form of our judiciary proceedings. 

CHAP. 

* See this confutation and this formula in the fecond volume of the hu> 
torians of Italy, p. 95.. f Ibid, page 88. 

| Ibid, page 98. || Ibid, page 113. 

f ibid. ^ <lbid. page 137. \ Ibid, page T47. 4. <lbid. 

*• Ibid. ?ager68. ft Ibid, page 134. ft Jbid.<page JI07. 

UK See alfo the Inftitutions, book 1. chap. 1. book a. chap. 11. & r^..aQ4 
'Beaumanoir, chap. 61. page 308. concerning the manner in Which proba- 
tions were managcd<in thofc days. 

f $ See thefe laws in the lives of the Saints of the month of June, torn.. 
3. page »6. 

5^ Qui continue noftram facram curiam fequi reneatur, iriftituatur qa\ 
fa<5U & caufas in ipfa curia promovcat atque profequatur. 
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CHAP. XXXVII. 

la what Maimer the Inftitutions of St. Lewis fell into Oblivion. 

It was the fate of the Inftitutions, that their origin, pro* 
grefs, and decline, were comprifed within a very fnprt 
period, 

1 fhall make a few reflections upon this fubje&. The 
code we have now under the name of St. Lewis' inftitu- 
tions, was never defigqed as a law for the whole kingdom, 
though fuch a defign is mentioned in the preface to this 
code. This compilement is a general code, which deter- 
mines all points relating to civil affairs, to the difpofal of 
property by will or otherwife, the doweries and advan* 
tages of women, the profits and prerogatives of fiefs, and 
the affairs relating to the police, &£• Now, to give a 
general body of civil laws, at a time when each city, town* 
or village had its cuftoms, was attempting to fubvert in 
one moment all the particular laws that were then in 
force in every part of the kingdom* To reduce all the 
particular cuftoms to a general one, would be a very in* 
confiderate thing, even at prefent, when our princes find 
in all parts the moft pafilve obedience. But if it be a 
rule, that we ought not to change when the inconveni- 
ences are equal to the advantages, much lefs ought we to 
change when the advantages are fmall, and the inconve- 
niences immenfe. Now, if we attentively confider the 
fituation which the kingdom was in at that time, when 
every lord was puffed up with the notion of his fove- 
xeignty and power, we fliall find that to attempt a general 
change of the received laws and cuftoms, mull be a thing 
that could never enter into the heads of thofe who were 
then in the admin ift rat ion. 

What I have been faying, proves likewife that this 
code of inftitutions was not confirmed in parliament by 
the barons and magift rates of the kingdom, as is mention- 
ed in a manufcript of the town-houfe of Amiens, quoted 
by Monf. Ducange *. We find in other manufcripts, 
that this code was given by St. Lewis in the year 1270, 

before 

• Preface to the inftitutions. 
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before he fet out for Tunis. But this faft is not truer 
than the other ; for St. Lewis fet out upon that expedi- 
tion in 1269, as Monf. Ducange obferves : from whence 
Ihe concludes, that this code might have been publiihed 
in his abfence. But this, I fay, is impoffible. How can 
St. Lewis be imagined to have pitched upon the time of 
his abfence for tranfa&ing an affair which would have 
been the feed of troubles, and might have produced not 
only changes, but revolutions <? An enterprife of that kind 
bad need, more than any other, of being clofejy purfued, 
and could not be the work of a feeble regency, compsfed 
moreover of lords *, whofe intereft it was that it Ihould 
not fucceed. 

Thirdly, I affirm it to be very probable, that the code 
now extant is quite a different thing from St. Lewis' in- 
ftitutions. This code cites the inftitutions ; therefore it 
is a work written upon the inftitutions, and not the in- 
ftitutions themfelves. Befides, Beaumanoir, who. fre- 
quently makes mention of St. Lewis 9 inftitutions, quotes 
only fome particular inftitutions of that prince, and not 
this complement. Defontaikes f, who wrote in that 
prince's reign, makes mention of the two firft times that 
his inftitutions on judicial proceedings were put in exe- 
cution, as of a thing long fince elapfed. The inftitutions 
of St. Lewis were prior therefore to the compdement I 
am now fpeaking of, which in rigour, and adopting the 
erroneous prefaces prefixed by fome ignorant perfons to 
that work, could not have been publiihed before the laft. 
year of St. Lewis, or, even not till after his death. 



CHAP. XXXVIII. 

The fame Subjed continued. 

What is this compliment then which goes at prefent un- 
der the name of St, Lewis' inftitutions ? What is this ob- 

fcure 

* Matthew abbot of St. Denys, Simon of Clermont count of Nclie, and 
Sn cafe of death Philip bifliop of Evreux, and John count of Ponthicu. 
We have feen above in the 30th chapter, that the count of Ponthien op- 
pofed the execution of a new judiciary order in his lordfhip. This fad it 
related by Defontaines. 

f See above, chap. 30. 
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£pure, oonfWed, and arrihiguouj Coda, where the French 
law is continually mixed with the £oaMm, where * leg *r 
flator {peaks, and yet we fee -a civilian, where we find a 
complete dig eft of all cafes and points of the civil kw ? 
To underftand this thoroughly! we csuft transfer ourfelves 
in imagination to thofe times. 

St. Lewis feeing the abufcs in the jurifpradeaoe of kk 
time, endeavoured to give the people a diflike to it. Wkh 
this view he made Several regulations for the coerts of 
his demefnes, and for thofe of his baroas. And fuch wa$ 
his faccefs, that Beaumapoir *, who wrote a little after 
the death of that prince, informs us, that the manner of 
judging eftabliihed by St. Lewis, obtained in a great oust* 
feer of the courts of the barons* 

Thus this prince attained his end, though his regulations 
for the courts of the lords were not defigned as a general 
law for the kingdom, but as a model which every eat 
might follow, and would even find an interest in following* 
He removed the evil by rendering them fcafible of the 
good. When it appeared that hb courts, and thofe of 
jfome lords, had chofen a form of proceeding more natural 
more reasonable, more conformable to morality, to re- 
ligion, to the public tranquillity, and to the fecurity of a 
perfbn and property $ this form was foon adopted, and 
the other rejected. 

To invite when it is improper to conftrain, to lead 
when, it is improper to command, is the higheft point of 
ability. Reafon has a natural, nay, it has even a tyran- 
nical fway ; it meets with refinance/ but this very remit- 
tance forms its triumph j for after "a Abort ftruggle it for- 
ces an entire fubmiffion. 

St. Lewis, in order to give a diftafle of the French jurit 
prudence, caufed the books of the Roman law to be tran- 
flated ; by which means they were made known to the 
lawyers of thofe times. Defontaines, who is the oldefl § 
law-writer we have, made great ufe of thofe Roman laws. 
His work is in fome meafure a refult of the ancient French 
jurifprudence, of the laws or inflitutions of St. Lewi*, 
and of the Roman law. Beaumanoir made very little ufe 

of 

* Chap. 6 1. page 309. 
. $ He faj% of kimfclf in hit prologue, N14* hi in frit mfm m$U utte tty* 
fhntfai, 
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of the latter ; but he reconciled the ancient French laws, 
with the regulations of St. Lewis. 

I have a. notion therefore that the law-book knowa 
by the name of the Institutions, was compiled by fome 
bailiffs* with the. fame defigut as that ef the authors of 
thofe twq works, and efpecially of Defontaines. The 
title of thi$ work mentions, that it is wrote according to 
the ufage of Paris, of Orleans, and of the court of barony i 
and the preamble fays, that it treats of the ufages of the 
whole kingdom, and of Anjou, and of the court of barony. 
It is plain, that this work was made for Paris, Orleans, 
and Anjou, as the works of Beaumanoir and Defontaines 
were made for the countries of Clermont and Verman- 
dois ; and as it appears from Beaumanoir, that divers laws 
of St. Lewis had been received in the courts of barony, 
the compiler was in the right to fay, that this work re- 
lated alio to thofe. courts. 

It is manifeft, that the perfon who compofed this work, 
complied: the cuftoms of the country, together with the 
laws and institutions of St. Lewis. This is a very valu* 
able:woxk,.becaufe it contains the ancient cuftom of Anjou, 
the inftitutions of St. Lewis as they were then in ufe; 
and; in fine, the whole, practice of the ancient French law. 

Notiiing 7 can be fo vague as the title and prologue to 
thofe inftitutions, which muft certainly have been foifted 
in by fame ignorant hand. At firft, they are the ufages 
of Paris, of Orleans, and of the courts of barony ; after- 
wards they are the ufages of all the temporal courts of the 
kingdom, and of the provofWhip of France ; at length 
they are the ufages of the whole kingdom, and of Anjou, 
and of the courts of barony. 

I fancy that St. Lewis caufed this work to be under- 
taken, and that it was finifhed by his lucceflbur. One or 
both of thofe princes ordered fome cuftoms of their demes- 
nes to be reduced into writing ; and becaufe thefe cuftoms 
were there confounded with the laws lately made by St. 
Lewis, the work was called St.- Lewis' inftitutions. In 
facT:, fo great a name muft naturally have given it a 
fan&ion. All this was publifhed under a general form ; 
and the whole affair was moft prudently managed. By 
reducing them into writing, they became more known ; 
and by giving them a general form, their ufe was more 

extended. 
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extended. The laws of the kingdom were at that time 
nothing elfe but the cuftoms of each place retained in the 
memories of old men. In this general infufficiency, every 
one might find in the new code what was wanting in thofe 
laws; this was a fource from whence they might all 
draw. The difference between this work, and thofe of 
Defontaines and Beaumandir, is its fpeaking in impera- 
tive terms as a legiflator ; and this might be right, as it 
was a mixture of written cuftoms and laws. 



CHAP. XXXIX. 
The fame Subje& continued. 



There was an intrinfic defeft in this compilement ; it 
formed an amphibious code, where the French and Ro- 
man laws were mixed ; and where things were joined that 
were no way relative, but often contradictory to each o- 
ther. It is impoffible to form a good fyftem of laws from 
two contrary digefts. .... 

I am not ignorant that the French courts of vaflals or 
peers, the judgments without power of appealing to ano- 
ther tribunal, the manner of pronouncing fentence by thefe 
words, / condemn *, or / abfolve, had fome conformity to 
the popular judgments of the Romans. But they made very 
little ufe of that ancient jurifprudence ; they rather chofe 
that which was afterwards introduced by the emperours, 
and employed it through the whole compilement, in order 
to regulate, limit, correct, and extend the French jurifpru- 
dence. 

St. Lewis, as we have already obferved, had caufed the 
works of Juftinian to be tranflated, in order to give credit 
to the Roman law. It was foon taught in the fchools ; 
for they liked it better in its natural form, than in the 
disfigured fhape in which it appeared in the new code. 

Befides, this compilement made decrees in refpefi to fe- 
veral things that no longer exifted, fuch as the judgment of 
peers, judicial combats, private wars, the flavery of the 
Jews, the crufades, and bondmen*. And as the following 

a « cs 
• InfUtmiont, book ii« chap. 15. 
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ages were remarkable for changes, the more changes they 
made, the more they had occafion to make ; fo that this 
code was always lefs fitted to the adual ftate of things 
efpecially as the local difpofitions contained therein were 
alfo changed. 

Farther, the judiciary forms introduced by St. Lewis 
fell into difufe. The prince had not fo much in view the 
thing itfelf, that is, the heft manner of judging, as the beft 
manner of fupplying the ancient practice of judging. The 
principal intent was to give a difrelidi of the ancient 
jurifprudence, and the next to form a new one. But 
when the inconveniences of the latter appeared, another 
foon fucceeded. 

The inftitutions of St. Lewis did not therefore fo much 
change the French jurifprudence, as they afforded the-* 
means of changing it ; they opened new tribunals ; or ra- 
ther ways to come at them. And when once the accefs 
was eafy to that which was veiled with the general au- 
thority, the judgments, which before conftituted only the 
ufages of a particular lordfliip, formed an univerfal digeft. 
By means of the inftitutions they had obtained general de- 
cifions, which were entirely wanting in the kingdom: 
when the building was finished, they let the fcaffold fall to 
the ground. 

Thus the inftitutions produced effects which could hard- 
ly be expe&ed from a mafterpiece of legiftation. To pre- 
pare great changes, fometimes whole ages are requifite ; 
the events ripen, and then the revolutions fucceed. 

The parliament judged in the laft refort of almoft all the 
affairs of the kingdom. Before *, it took cognifance only 
of difputes between the dukes, counts, barons, bifhops, ab- 
bots, or between the king and his vaffals ||, rather in the 
relation they had to the political, than to the civil order. 
They were foon obliged to render it permanent, whereas 
it ufed to be held only a few times in a year ; and, in fine, 
a great number were created, in order to be fufficient for 
the decifion of all manner of caufes. 

No fooner was the parliament become a fixed body, than 

they began to compile its decrees. John de Monfuc, under 

the 

• Sec Du Tillet on the court of peers. See alfo LarQche Flavin, book 
X. chap 3. Budaeus, & PaulusiEmilius, 
J) Other caufes were decided by the ordinary tribunals, 
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the reign of Philip the Fair, made a. coUeftion- which, at 
nrefeat is known by the name of the. Q£ot regifters. 
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rn what Manner the Judiciary Forms were borrowed from tRc. Decretal*. 

But how comes* it, fome will fay, that when the institu- 
tions were laid afide, the judicial forms of the cation law 
Jhould be preferred to thofe of the Roman ! It was be- 
caufe they had conftantly before their eyes* the ecclefiaftic 
courts, which followed the forms of the canon law; and 
they knew no court that followed thofe of the Roman 
law. Betides, the limits of the fpiritual and temporal 
jurifdicUon were at that time very little known : there 
were * people f who fued indifferently, and caufes that 
were tried indifferently, in either court. It feems J as if 
the temporal jurifdi&ion referved no other cafes excht- 
fively to itfelf than the judgment of feudal matters ||, and 
of crimes committed by laymen in cafes not relating to 
religion. For § if, on the account of conventions and con- 
tracts, they had oceafion to fue in a temporal court, the 
parties might of their own accord proceed before the fpiri- 
tual courts ; and as the latter had not a power to oblige 
the temporal court to execute the fentence, they made 
people obey by means of excommunications. Under thofe 
circumftances, when they wanted to change the courts of 
proceedings in the temporal courts, they took that of the 
fpiritual courts, becaufe they knew it ; and did not meddle 
with that of the Roman law, becaufe they were ftrangers 
to it : for in point of practice, people knew only what is 
pra&ifed. 

CHAR 

*' Beaumanoir, chap. ir. p. 45S. 

+ Widows* erodes, 8tc. Beaumanotr , chap. II. p. 58. 

% See the whole lith chap, of Beaumanoir. 

\ The fpiritual courts had even laid hold of thefc, under the pretext of 
the oath, as may be feen by the famous concordat between Philip Auguitus, 
the clergy, and the barons, which is found in the ordinances of Laurkrc 

5 Beaumanoir, chap. xi. page 60. v 
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Flux and ReAux of the Ecclefiaftic and Temporal Jurif<iic*Hori. 

The civil power being in the hands of an infinite number 
of lords, it was an eafy matter for the* ecclefiaftic jurifdic- 
tion to gain every day a greater extent. But as the ec- 
clefiaftic courts weakened thofe of the lords, and contribu- 
ted thereby to give ftrength to the royal jurifdiftion, the 
latter gradually checked the jurifdi&ion of the clergy. 
The parliament, which in its form of proceedings had 
adopted whatever wa9 good and ufefnl in the fpiritual 
courts, foon perceived nothing elfe but the abufes which 
had crept into thofe courts ; and as the royal jurifdi&ion 
gained ground every day, it grew every day more capable 
of correcting thole abufes. In fa£t, they were intolerable 5 
and, without enumerating them, 1 fhall refer * the reader to 
Beaumanoir, to Boutillier, and to the ordinances of our 
kings. I. fhall mention only two, in which the public in* 
tereft was more direftly concerned. Thefe abufes we 
know by the decrees that reformed them : they had been 
introduced in the times of the. darkeft ignorance, and upon 
the breaking out of the firft gleam of light, they vanifhed. 
By the filence of the clergy it may be prefumed, that they 
forwarded this, reformation: which, coniidering the na* 
ture of the human mind, deferves commendation. Every 
man that died without bequeathing a part of his eftate to 
the church, which was called dying without confejjion, 
was deprived of the facrarnent, and of chriftian burial. If 
he died without making a Will, his relations were obliged 
to prevail upon the biihop, that he would jointly with 
them name proper arbiters, to determine what fum the de- 
ceafed oiight to have given, in cafe he had made a will. 
People could not lie together the firft night of their nup- 
tials, nor even the two following nights, without having 
previoufly purchafed leave : thefe indeed were the three belt 
bights to chufe ; for as to the others, they were not worth 
Vol. II. R much 

* See Boutillier, Somme Rurale, tit. 9. what per fon* are incapable of 
fuing in a temporal court; and Beaumanoir, chap. 11. page 56. and the 
xegulations of Philip Auguftus upon this fubje& ; as alfo the regulations 
between Philip Auguftus, the clergy, and the barcos. 
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much. All this was redrefled by the parliament: we 
find in the * gloffary of the French law, by Ragau, the 
arret which it publiflaed + againft the bilhop of Amiens* 

*1 ceturn to the beginning of my chapter. Whenever 
we obferve, in any age or government, the different bo* 
dies of the ftate endeavouring to increafe their authority* 
and to take particular advantages of each other, we feouM 
be often tniftaken* were we to eonfider their incroach* 
ments as an evident mark, of their corruption. Through 
a fatality infeparable from human nature, moderation m 
great men is very rare : and as it is always much eafier to 
pufh on force in the dire&ion in which it moves, than to 
flop its movement ; fo in the fttperior cla& of the people 
It is left difficult, perhaps, to find men extremely virtuous 
than extremely prudent. 

The foul feds foch an exauifite uleafore in domineer- 
ing ; even thofe who are lovers of virtue are fo exeeifively 
fond of themfelveSf that there is no man fo happy, as set 
Hill to have reafon to miftruft his honeft intentions : aad 
indeed our anions depend on fo many things, that it is in* 
finitely more eafy to do good, than to do it wall. 



* CHAP. XLII. 

The Rewralof the Rowan Law, and Che fUfiifc tktrtof, C&aag* iatfcc 

-"Tribunals, 

U»oh the difcovery of Juftinian's digeft towards the year 
**37» the Roman law feeined to rile out of its afbes* 
Schools were then eftabliflied in Italy, where it was 
publicly taught : they had already the Juftinian code, and 
the Novels* I mentioned before, that this code bad been 
fo favourably received in that country, as to eclipfb the 
law of the Lombards. 

The Italian do&ors brought the law of Jufliman into 
France, where they had only % the Theodofiaa code » be- 

cauft 

♦ Tn the word Tejtameatary execuftrn 

f The 19th of March, 1409. 

t la Italy they followed Joftiliiafrt code : fceMe ftope John Vllf. in ha 
conftitution pobhfhed after the fynod of Troyes, makes mention of this coi* 
not becanfe it was known in Franc*, hot becaafe be knew k himtff, V* 
hit conftitution was general. 
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tbaufc Juftinian's laws were not made * till after the fettle* 
meat of the barbarians in Gaul. This law met with fome 
opposition; but it flood its ground, nbtwithftanding the 
excommunications of the popes, who fupported f their 
own canons; St. Lewis endeavoured t6 bring it into re- 
pute by the tranflatidns made by his orders of Juftinian's 
works, which are ftill in manufcript in our libraries ; ami 
I have already obferved, that they made great ufe of them 
in compiling the Inftitutions* Philip the Fair % ordered 
the laws of Juftinian to be taught, only as written reafon* 
in thofe provinces of France that were governed by cus- 
toms ; and they were adopted as a laW in thofe provinces 
where the Roman law had been received* 

I have already taken notice* that the m&rnet of pro- 
ceeding by judicial combat* required very littlti knowledge* 
in die judges ; difputes Were decided according to thd 
ufage of each place, and purfuant to a few fimple euftoms 
received by tradition* In Beaumanoir's time |( there were 
two different ways of adniiniftering juftice ; in fbme places 
they tried by peers §, in others by bailiffs i in following 
the firft way, the peers gave judgment % according to, 
the ufage of their court ; in the fecond it was the prodet 
bom$ne&> or old men, who pointed out this fame ufage tp 
the bailiffs. This whole proceeding required neither; 
learning, capacity, nor ftudy. But when the dark code 
of the inftitutions made its appearance, when the Roman 
law was translated, and taught in public . fchools, when a 
certain aft of procedure and jurifprudence began to be 
formed, when practitioners and civilians were feen to rife $ 
the peers and the frvdes homines were no longer capable 
of judging : the peers began to withdraw from the lords* 
tribunals ; and the lords were very little inclined to af- 
femble them ; especially as the new form of tried, inftcad 
of being a pompous a&ion agreeable to the nobility, and 
R a intereffc 

* Thfc emperor's code was pobfifted toward* the yea* £$j; 

f Decretals*, book 5. tit. de privilegiis, capite fiiper fpecula. 

t By a charter in the year 13 IX, in favour of the univerfity of Gfrleans^ 
quoted by Da TiHet. 

f| Cuftoms of Beauvoifis, chafr. **4$f the office of bailiffs; 

} Among the common people the burghers were tried bf burghers, and 
the feudatory tenants were tried by one another. See la Tbaumaffiete, chap; 
19. 

J Thud all requefta began with thefe words. " My Lord Judge, it i* 
cuuomary that in your court," &c. as appears from the formula, quoted by 
Boutillier, Somme Rurale, book 1. tit. 31 . 



*6© THE SPIRIT BbokXXVlII. 

intereftihg to a warlike people, was become a courfe of 
pleading, which they neither underftood, nor cared to 
learn. The cuftorn of trying by peers began to * be kfs 
ufed ; that of trying by bailiffs to be more fo : tbe bailiffs 
did not give + judgment themfelves, they fummed up the 
evidence, and pronounced the judgment of the prodes bo- 
mines ; but the latter being no longer capable of judging, 
the bailiffs themfelves gave judgment. 

This was effefied fa much the eafier, as they had be- 
fore their eyes the practice of the ecclefiaftic courts ; tbe 
canon and new civil law both concurred alike to aboliih 
the peers. 

Thus fell the ufages hitherto conftantly obferved in th« 
French monarchy, that judgment mould not be pronoun- 
ced by a Angle perfon, as may be feen in the Salic law, 
the Capitularies, and in the firft J law-writers under the 
third race. The contrary abufe, which obtains only in 
local jurifdift ions, has been moderated, and in fome mea- 
fure redrefied, by introducing in many places a judge's 
deputy, whom he confults, and who represents the ancient 
prodes homines j by the obligation the judge is under of 
taking two graduates, in cafes that deferve a corporal 
punilhment ; and, in fine, it is become of no manner of ef- 
fect by the extreme facility of appeals. 

CHAP. 

• The change was infenfible • we meet with trials by peers even in Boa- 
tillter's time, who lived in the year 1 403, which is tbe date of his will : bat 
nothing but feudal matters were tried any longer by the peers. BoutiHier, 
book r. tit. 1. p. 16. 

t As appears by the formula of the letters which their lord ufed to fire 
them, quoted by BoutiHier, Sonsrae Ruralc, book 1. tit. ja Which is 
proved likewife by Boaumanoir, cuflom of Bcauvoifis, chap. 1. of the bailifc; 
they only directed the proceedings : " The bailiff is obliged in the prefente 
« of the peers to take down the words of thofe who plead, and to aft the 
« parties whether .they are willing to Rave judgment given according to tbe 
« reafons alleged : and if they fay, Yes, my Lord ; the bailiff ought to 
" oblige the peers to give judgment." See alfo the institutions of St. Lewis, 
book 1 . chap. 105 . and book 2. chap. 15. 

I Beaumanoir, chap. 67* page j$6. & chap. 61. & page 5. & 316. The 
ioflitniions, book 2. chap. 15. 
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CHAP. XLIIL 

The lame Subject continued. 



Thus there was no law to inhibit the lords from holding 
their courts themfelves ; no law to abolifh the functions 
of their peers ; no law to ordain the creation of bailiffs j 
no law to give them the power of judging. All this was 
effe&ed infenfibly, and by the very neceffity of the thing. 
The knowledge of the Roman law, the arrets of the courts, 
the new digeit of the cuftoms, required a ftudy of which 
the nobility and illiterate people were incapable. 

The only * ordinance we have upon this fubjeft, is that 
which obliged the lords to chufe their bailiffs from among 
the laity. It is a miflake to look upon this as the law of 
their creation ; for it fays no fuch thing. Befides, it fix- 
es what it prefer ibes, by the reafons it gives : To the end+ 
that the Bailiffs may be punijhed \for their prevarications , 
it is necejfary they he taken from the order of the laity* 
The immunities of the clergy in thofe days are well 
known. 

We muft not imagine that the privileges which the no- 
bility forme i ly enjoyed,, and ot which they are now divert- 
ed, were taken from them as ufurpations : no ; many of 
thofe privileges were loft through negleft, and others were 
given up, becaufe as various changes had been introduced 
in the courfe of fo many ages, they were inconfiftent with 
thofe changes. 



CHAP. XLIV. 

Of the Proof by Witneffes, 



The judges who had no other rule to gp by than the 
tifages, inquired very often by witneffes into every caufe 
that was brought before them. 

R 3 The 

• It was publifhed in the year 1287. 

f Ucii ibi dclioquant, fuperiorc? fua poffint animadycrtcre in eofdero. 
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' The nfage of judicial combats beginning to decline, they 
rnade their inque&ft in writing. But a verbal proof com- 
mitted to writing, is never more than a verbal proof; fo 
that this only increased the expenoes of law-proceedings. 
Regulations were then made, which rendered moft of thofe 
in guefts * ufelefs $ public regifters were eftablifhed which 
afcertained moft faQs, as nobility, age, legitimacy, and 
marriage. Writing is a witnefs very hard to corrupt; 
the cuftofns were therefore reduced to writing. All this 
is very reasonable \ it is much eafier tp go and fee in the 
baptifmal regifter, whether Peter is the fen of Paul, than 
fo prove fliis faft by a tedious inqueft. When there ate 
a great number of ufages in a country, it is mpch eafier tq 
write them all down in a code, than to oblige individuals 
to prqve every qfage. At length the famous ordinance 
was made, which prohibited the admitting of the proof 
by witnefies, for a debt exceeding an hundred livres ? ex? 
pent there was the beginning of a proof in writing. 



rf*~ 



QUA?, XLV, 

pf the Caftonia of France, 

France, as we have already obferved, was governed by 
Tinwritten cuiloms; and the particular ufages of each; 
lordfhtp conftituted the civil law. Every lordfhip had its 
civil law, according to Beaumanoir f and fo particular a 
Jaw, that this author who is looked upon as a luminary, 
and a very great luipinary, pf thofe times, fay«, he does 
not believe that, throughout the whole kingdom, there 
were two lordftiips entirely governed by the fame law. 

This prodigious diverfity had a firfl and fecond origin. 
With regard Jo the £rft, the reader may recoiled what 
has been already faid concerning it in the J chapter of 
Jocal cuftoms ; and as to the fecond, we meet with it in 
the different events of legal duels j it being natural that a 
continual feries of fortuitous cafes muft haje- been produc- 
tive of new ufages ♦ 

* Theft! 

• See in what manner age and parentage were proved. Inftitntion,boo^ 
a. chap. 71, 7a. 
t Prologue to the eaftom of Beauvoifi* f Chap. 1*. 
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Thtfc cuftoms were preferved in the memory of old 
men ; but infenfibly laws or written cuftoms were formed, 
x. At the commencement * of the third race, the king* 
gave not only particular charters, but likewifit general 
ones, in the manner above explained ; fneh ate the mfti* 
tutions of Philip* Auguftus, and thofe made by St. Lewi** 
la like manner the great vaffals* in concurrence with the 
lords who held under them, granted certain charters or 
eftabliihments, according to particular circumftanoes, at 
the affixes of their duchies or counties : Such were the 
affices of Godfrey Count of Britatmy, on the divifioa 
of die nobles; the cuftoms of Normandy, granted by 
Duke Ralph ; the cuftoms of Champagne, given by king 
Theobald; the laws of Simon count of Montfort, end 
ethers. This produced foms written laws, and even more 
general ones than thofe they had before. 

a. At the beginning of the third race, almoft all the 
common people were bondmen ; but there were feveral 
teafens which determined afterwards the kings and lords 
to enfranchife them* 

The lords, by enfrawdiifing their bondmen, gave them 
property; it was necefiary therefore to give them civil 
laws, in order to regulate the difpofal of that property* 
The lords, by enfranchifing (heir bondmen, deprived 
themfdves of their property ; there was a neceffity there* 
fore of regulating the rights which they referved to them* 
felves, as an equivalent for that property. Both thefe 
things were regulated by the charters of eafraochifement ; 
thofe charters formed a part of tour cutouts, and this part 
was reduced to writing. 

3. Under the reign of St. Lewis, and of the fuoceeding 
princes, feme able pra&ittoners, fuch as Deibntuines» 
Beaumanoir, and others, committed the cuftoms of their 
bailiwici to writing. Their defign was rather to give 
die court* of judicial proceedings, than theu&ges of their 
time, in refpeft to the difpofal of property* But the whole 
is there ; and chough thefe particular authors hffire 00 au^ 
thorny but what they derive from the truth and notori- 
ety of the things they fpeak of, yet there is no manner of 
doubt but they contributed greatly to the reftoration of 
our ancient French law. Such was in thofe days our com- 
mon law. 

R4 W* 

9 See the collection of ordinance! by Ltaiiere. 
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We are come now to the grand epocha. Charles VII. 
and his fucceffors caufed the different local cuftoms 
throughout the kingdom to be reduced to writing, and 
p refer ibed fet forms to be obferved at their digefting. 
Now, as this digefting was made through all the provin- 
ces, and as people came from, each lordfhip to declare in 
the general affeinbly of the province, the written or un- 
written ufages of each place, endeavours were ufed to 
render the cuftoms more general, as much as poffible, with- 
out injuring the interefts of individuals, which were care- 
fully * preferred. Thus our cuftoms affumed three cha- 
racters ; they were committed to writing, they were made 
more general, and they received the ftamp of the royal 
authority. 

Many of thefe cuftoms having been digefted anew, fe- 
veral changes were made, either in fupprefting whatever 
was incompatible with the actual practice of the law, or 
in adding feveral things drawn from this practice. 

Though the common law is considered amongft us as in 
fome meafure oppofite to the Roman, infomuch that thefe 
two laws divide the different territories ; it is notwith- 
standing true, that feveral regulations of the Roman law 
entered into our cuftoms, efpecially when they made the 
new digefts at a period of time not very diftant from 
ours, when this law was the principal ftudy of all thofe 
who were defigned for civil employments ; at a time 
when it was not ufuaj for people to boaft df not knowing 
what it was their duty -to know, and of knowing what 
they ought not to know; at a time when a quick? 
nefs of underftanding was made more fubfervient to learn- 
ing than pretending to a prpfeffion, and when a continual 
purfuit of amufements was not even the characteriftic of 
women. 

What has .been hitherto faid of the formation of our 
civil laws, feems to lead me naturally to give* alfo the the- 
ory of our political laws ; but this would be too great a 
work. I am like that antiquarian, who fet out from his 
own country, arrived in Egypt, caft an eye on the pyrar 
mids, and returned home. 

BOOK 



* This was obferved at the ^geTing of the :uftcm$ of Berry and of P^ 
fii. Sec laThaumafli.re.chap. 3. 
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^ K XXIX. 

OF THE MANNER OF COMPOSING LAWS; 

CHAP. I. 

Of the Spirit of the Legiflator. 

J. say it, and methinks I have undertaken this work 
with no other view than to prove it : The fpirit of mode- 
ration ought to be that of the legiflator ; political, like 
moral evil, lying, always between two extremes. Let us 
produce an example. 

The fet forms of juflice are neceflary to liberty ; but the 
number of them might be fo great as to be contrary to the 
end of the very laws that eftablifhed them ; proceffes would 
have no end ; property would be uncertain j the goods of 
une of the parties would be adjudged to the other without 
examining, . or they would both be ruined by examining 
too much. 

The citizens_would lofe their liberty and fecurity ; the 
accufers would no longer have any means to convict, no? 
the accufed to juftify themfelves. 



CHAP. II 

The fame Subject cQntipued. 



C^qilius, in Aulus Gellius *, fpeaking of the law of the 

twelve tables, which permitted the creditor to cut the in* 

folvent debtor into pieces, juftifies it even by its cruelty, 

3 yrhich 

* $ook xt. chap. I. 
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Which * hindered people from borrowing beyond their 
abilities* Shall then the craeleft laws be the heft > Shall 
goodneft confift in excefc, and all the relation* of things he 
deftroyed ? 



CHAfcllt. 

Hist the taws which ie«s* to deviate from tt* View* tf th* Legislator , 
arc frequently agreeable to them* 

The law of Solon, which declared thoTe perfons tdfiimou* 
Who efpoufed no fide in an infurreftion* feemed very ex- 
traordinary ; but we ought to confide* the cirqumftances 
in which Greece was at that time. It Was divided into 
very fmall dates ; And there was reafon to apprehend, left 
ip a republic, torn by inteftine divifions, the fobereft part 
ihould keep retired, and things by this mfcans mould be 
•carried to extremity. 

In the feditions raifed in thofe petty ftatfes* the balk of 
the citizens either made or engaged in the quarrel. la 
our large monarchies, parties are formed by a few, and the 
people chute to live quiet. In the latter cafe it is natural 
to call back the fedhious to the bulk of the citizens, and 
not thefe to the {editions : In the other it is neoefiary to 
oblige thofe ftnall number of prudent people to enter a* 
xnotig the feditious : It is thus the fermentation of one It* 
quor may be fiopt by a Angle drop of another. 



m i 



CHAR IV, 

Of the Laws that arc contrary to the Views of the J>gb1ator. 

There are laws fo little underftood by the legislator, as to 
be contrary to the very end he propofed. iThofe who 
made this regulation among the French, that when one of 
the two competitors died, the benefice ihould devolve to 
the fdrvivor, had in view without doubt the e$tin$ion of 

qaar- 

* Caecilius fays, that he never faw nor read of an inftanee, in which this 
punifhment had been infli&ed ; hut it is likely that no fuch DttaHhmeai 
was ever eftabliflied ; the opinion of foraa civilians, that the law of the 
twelve tables meant only the divifion of the money arifing from the fckof 
the debtor, feems very probable. 
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quarrels : But die very reverie falls out ; we fee the cler- 
gy at variance every day, and like English maftifFs wor* 
jrying one another to death. 



CHAP. V, 

The fame Snbje& continued,. 



The lew I am going to fpeak of, is to be found in this 
oath preferred by 4£fchines * : • / /wear that I will neve* 
defiroy a town of the Apipbiftyons, and that I will not a% 
vert the eourfe of its running waters / if any nation Jball 
prefume to dofuch a thing, I will declare war againft tbem 9 
and will defiroy their towns. . The laft article of this law, 
which feems to confirm the firft, i* really contrary to it. 
Amphiftyon is willing that the Greek towns flbould never 
be deftroyed, and yet his law paves the way for the de~ 
ftru&ion of thefe towns. In order to eftablifh a propel 
law of nations among the Greeks, they ought to have been 
accuftonoed early to think it a barbarous thing to deftroy 
a Greek town $ consequently they ought not even to de~ 
jkroy the deftroyers. Amphi&yon's law was juft ; but it 
was Dot prudent : This appears even from the abufe made 
of it. pid not Philip affume the power of deftreyitig 
towns, under the pretence of their having infringed the 
laws of the Greeks > Amphi&yon might have lnflifted 
pther punifhraents $ he might have ordained, for example* 
that a certain number of the inagiftrates of the deftroying 
town, or the chiefs of the infringing army, ihoqld be po- 
tdtkei with death ; that the deftroying nation fhould ceafe 
for a while to enjoy the privileges of the Greeks ; that 
they {hould pay a fine till the town was rebuilt. The law 
pugfyt above all things to aim at the reparation of dama* 
ees. 



, I CHAP, 

* Df &1& legation?. 
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CHAP. VI. 

That Laws which appear the fame, have not always the fame Effeft, 

Cjesar made a law * to prohibit people from keeping fe- 
bove fixty fefterces' in their houfes. This law was confi- 
dered at Rome as extremely proper for reconciling debtors 
to their creditors ; becaufe, by obliging -the rich to lend 
the poor, they enabled the latter to pay their debts. A 
law of the fame nature made in France at the time of the 
fyftem, proved extremely fatal ; becaufe it was ena&ed 
under a mod frightful circuru fiance. After depriving 
people of all poffible means of laying out their money, they 
ftripped them even of the lail refource of keeping it at 
home ; which was the fame thing as taking it from them 
by open violence. Caefar's law was defigned to make the 
money circulate ; the French minifter's defign was to 
draw all the money into one hand* The former gave ei- 
ther land or mortgages on private people for the money ; 
the latter propofed in lieu of money nothing but effects, 
which were of no value, and could have none by their ve- 
ry nature, becaufe the law compelled people to accept of 
them. 



CHAP. VII. 

The lame Subject continued. The Neceffity of compofing Laws in a pro* 
per Manner. 

The law of oftracifm was eftablifhed at Athens, at Argosf, 
and at Syracufe. At Syracufe it was productive of a thou- 
sand mifchiefs^ becaufe it was imprudently enafted. The 
principal citizens baniftied one another by holding the leaf 
of a fig-tree f in their hands ; fo that thofe who had any 
kind of merit withdrew from public affairs. At Athens, 
where the legiflator was fenfible of the proper extent and 
limits of his law, oftracifm proved an admirable thing : 

Thy 

• Dio, lib. 41. f Ariflot. rep. lib. v. cap, 3. 

I plutarph, life of Dicpyfius. 
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They never condemned more than one perfon at a time j 
and fuch a number of fuffrages were requifite for paffing 
this fentence, that it was extremely difficult for them to 
banifti a perfon whofe abfence was not neceffary to the 
ftate. 

The power of banifhing was exercifed only every fifth? 
year : In facl, as the oftracifm was defigned againft none 
but great perfon ages who threatened the ftate with danger, 
it ought not to be the tranfa&ion of every day. 



CHAP. VIII. 



That Laws which appear the fame were not always made through the fame 

Motive. 

In France they have received moft of the Roman laws on 
fubftitutions, but through quite a different motive from 
the Romans. Among the latter, the inheritance was ac- 
companied with certain * facrifices, which were to be per- 
formed by the inheritor, and were regulated by the ponti- 
fical law ; hence it was, that they reckoned it a difhonour 
to die without heirs, that they made flaves their heirs, and 
that they devifed fubftitutions. Of this we have a very 
ftrong proof in the vulgar fubftitution, which was the firii 
invented, and took place only when the heir appointed did 
not accept of the inheritance. Its view was not to per- 
petuate the eftate in a family of the fame name, but to find 
fomebody that would accept of it. 



CHAP. IX. 

That the Greek and Roman Laws punifbed Suicide, but not throogh thf 
fame Motive. 

A man, fays Plato +, who has killed one nearly related to 

him, that is, himfelf, not by an order of the mag LI rate, 

nor to avoid ignominy, but through faint-heartednefs, fhall 

be 

* When the inheritance was too much incumbered, they eluded the poiw 
tifical law by certain fale$, from whence comes the word *« Sine facris hae- 
reditas." • f Book ir. of laws. ■* * 
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Vc punched* The Roman law puftiihed this a&km when 
it was not committed through faint-heartednefr, through 
wearinefs of life, through impatience in pain, but through 
• criminal defpair. The Roman law acquitted where the 
Greek condemned, and condemned where the other acw 
quitted. 

Plato's law was formed on the Lacedemonian inftiru-* 
lions, where the orders of the magiftrate were abfolute* 
where ihame was the greateft of miferies, and faint^htart- 
ednefs the greateft of crimes. The Romans had no longer 
thofe fine ideas ; theirs was only a fifcal law. 

During the time of the republic there was no law at 
Rome againft fuicide ; This a&ion is always confidered by 
their hiftorians in a favourable light, and we never meet 
with any puniihment infli&ed upon thofe who committed 
it. 

Under the fir ft emperours, the great families of from* 
were continually deftrpyed by criminal profecutions. The 
cuftoni was then introduced of preventing judgment by a 
voluntary death. In this they found a great advantage : 
Tney had * an honourable interment, and their wills were 
executed ; becaufe there was no law againft fuicides. But 
when the emperours became as avaricious as cruel, they 
deprived thofe who deftroyed themfelves of the means of 
preserving their eftates, by rendering it criminal for a per* 
fon to make away with himfelf through a criminal re> 
morfe. 

What I have been faying of the motive of the empe- 
rours, is fo true, that they contented + that the eftates of 
fuicides fbould not be confiscated, when the crime fo* 
which they killed themfelves was not puniihed with con* 
fifcation. 



CHAP. X, 

That Laws which feem contrary, proceed fometime* from the fame Spirit. 

til our times we give fummons to people in their own 
farafes i bus this was not permitted % among the Re* 
mans. A 

* Eontm qui de fe ftatucbant Huiftabaritur corpora, mancbant teftamen* 
taypr«ti«ra feftinau*. 

f Rtfcript of the empcrour Piws in the 3d law, § 1, and 3. ff. de tofti£ 
coram qui ante km, mortem fibi coaiciverum^ 

I Jueg. x8. ff. dc in jus vocando* 
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A fummeu* was $ violent * a&ion, ft*d a kind of war- 
rant for feiiing the f body ; hetree it was *» mere allow* 
cd to fummott a perfon in his own honfe, than it is new 
?Howed to arraft a perfon in bis own lioufe for debt. 

Both the Roman t and ovir laws admit of this principle 
alike, that every man ought to have his own houfe for as* 
afylum, where he foould fuffer no violence. 



49 



CHAP. XI. 

How Wc art to judge of the difference of JUw* 

J» France, the punifliment againft falfe wftnefles is capital \ 
in England it is not. Now, to be able to judge which of 
thefe two laws is the heft, we muft add* that in France 
the rack is ufed againft criminals, but not in England ^ 
that in France the accufed is not allowed to produce his 
witneffes j and that they very feldom admit of what is/ 
called juftifying fafis ; in England they allow of witnefles 
os both fides. Thefe three French laws form a clofe and 
well-eonnefted fyftem \ and fo do the three Englifh laws t 
The law of England, which does not allow of the rack* 
ing of criminals, has but very little hopes to draw from 
the accufed a confeffion of his crime * for this reafon it in* 
vites witnefles from all parts, and does not venture to diC." 
courage them by the fear of a capital punifliment. The 
French law, which has one refourc* more, is not afraid o£ 
intimidating the witnefles; on thp contrary, reafon re-* 
quires they fllould be intimidated 5 it liftens only to the 
witnefles on one || fide, which are thofe produced by the* 
attorney-general, and the fate of the accufed depends en- 
tirely on their teftimony. But in England they admit of 
witnefles on both fides, and the affair is difcufled in fome 
xneafure between them) confidently falfe witnefe is 

there 

* Seethe few of the twelve tablet. 

f « Rapct in jut," Horace, (at. 9. Hence they covld net foamon thefe 
to whom a particular refpeci was doe. 

i See the law 18, ff dc in jus Tpcando. 

I By the ancient French law, witnefles were heard on both fides; hence 
we find in the inftitutions of St. Lewis, book i. chap. 7. that there w**ojn* 
Jy » peeiuuaty puntfhtoent againft £aUe witnefles 
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there lefs dangerous* the accufed having a remedy againft 
the fajfe witnefies, which he has not in France* Where* 
fore, to determine which of thofe laws are moil agreeable . 
to reafon, we znuft not confider them fingly, but compare 
the whole together* 



CHAR XII. 
That Laws which appear the fame are fometimes really different. 

The Greek and Roman laws infii&ed the fame * punifli- 
ment on the receiver as On the thief : 'The French law 
does the fame. The former acted rationally, but the lat- 
ter does not. Among the Greeks and Romans, the thief 
was condemned to a pecuniary punifhment, which ought 
alfo to be inflicted on the receiver : For every man that 
contributes in what fhape foever to a damage, is obliged to, 
repair it. But as the punifhment of theft is capital with 
us, the receiver cannot be punifhed like the thief, without 
carrying things to excefs. A receiver may act innocently 
on a thoufand occafions ; the thief is always culpable; one 
hinders the conviction of a crime, the other commits it ? 
in one the whole is paffive, the other is active ; the thief 
znuft furmount more obftacles, and his foul mud be more 
hardened againft the laws. 

The civilians have gone further ; they look upon the 
receiver as more odious than the f thief; for were it not 
for the receiver, the theft, fay they, could not be long con- 
cealed, But this again might be right when there was 
only a pecuniary punifhment ; the affair in queftion was 
a damage done, and the receiver was generally better able 
to repair it; but when the punifhment became capital, 
they ought to have been directed by other principles. 

CHAPr 

* Leg. z. de. receptatoribus. 

f See what Favorinui by* in Auius Gcllius, book xz. chap. t. 
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CfiAP. ttth 

thai lire mfrft tot fepirate the Law* froto the End for whkh they we«e 
made . Of the Roman Laws oh 1 heft i 

Yfnttt a thief was caught with the doled thing before hd 
had carried it to the place Where he defigned to hide it, 
this Was called by the Romans an open theft ; when he 
Was not dete&ed till fome time afterwards, it was a pri* 
vate thufti 

The law of the twelve tables ordained, that an open 
thief fliould be Whipt with rods, and condemned to Slavery* 
if he* had attained the age of puberty ; or only whipt, if 
lie Was not of ripe age ; bat as for the private thief, he 
Was only Condemned to a recompenfe of doable the value 
of what he had ftolen. 

When the Porcian law aboliihed the cuftom of whipping 
the citizens With rods, and of reducing them to flavery, the 
Open thief was condemned to a recompenfe of fourfold, and 
they ftill continued to condemn the private thief to * a re- 
compenfe of double. 

It feems very odd, that theie laws fliould make flich a 
difference in the quality of thole two crimes, and in the 
Jmnifhments they mfli&ed* In faft, whether the thief was 
deteded either before or after he had carried the ftolen 
goods to the place intended, this Was a circumftance which 
did not alter the nature of the crime. I* do not at all 
queftion but the whole theory of the Roman laws in rela- 
tion to theft was borrowed from the Lacedaemonian infti- 
tutions* Lycurgus, with a view of rendering the citizens 
dexterous and cunning, ordained that children fliould be 
pra&ifed in thieving, and that thofe' who were caught in 
the fad fliould be feverely whipt : This occafioned among 
the Greeks, and afterwards among the Romans, a great 
difference betweeh an open and a private theft f. 

- Among the Romans, a flave who had been guilty of 
ftealing, was thrown from the Tarpeian rock. Here the 

Vol. IL S Lacedaemonian 

* See what Fatorinus fays in Aulas Oclliut, book tf . chap, t. 

- f Compare what Plutarch (ays in the life of Lycurgfcs with the lawi of 
the digeft, title de forth ; ud the Indicates, hook it. th. i. $ a, & 3. 
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Lacedaemonian inftitutions were out of the queftion ; the 
laws of Lycurgus in relation to theft were not made for 
flaves ; to deviate from them in this refpeQ: was in reality 
conforming to them. . 

At Rome, when a perfon of unripe age happened to be 
caught in the faft, the praetor ordered him to be whipt 
With rods according to his pleafure, as was pradifed at 
Sparta* All this had a remoter origin. The Lacedaemo- 
nians had derived thefe ufages from the Cretans ; and 
Plato 9 t who. wants to prove that the Cretan- inftitutions 
were defigned for war,, cites the following,, namely, the 
faculty of bearing pain in private combats, and in punifh- 
roents inflicted for open, thefts- . 

As the civil laws depend on the political inftitutions,. 
becaufe they are made for the fame fociety ; whenever 
there is a defign of adopting, the civil law of another na- 
tion, it would be proper to examine beforehand^ whether 
they have both the fame inftftutionsy and the fame politi- 
cal law. 

Thus when the Cretan laws on , theft were adopted by 
the Lacedaemonians, as their conftitution and government 
were adopted at the fame time, thefe laws were equally 
reafonable in both nations. But when they were carried 
from L^cedaemom to Rome,, as they did not find there the 
fame conftitution, they were always thought ftrange, and 
•had no manner of connection with the other civil laws of 
the Romans. 



CHAP. XIV. 

That we muft not fcparate the Laws from the Circomftances in which they 
were made. 

It was decreed by a law at Athens; that when the ctty r 
was befteged, all the ufelefs people fhould be put to death f. 
This was an- abominable political law, in confequence of 
an abominable law of nations. Among the Greeks the 
inhabitants of a town taken, loft their civiMiberty, and were 
fold as flaves. The taking of a town implied its entire 
dcftruftion ; which is the fource not only of thole obfti- 
3 % cate 

_• Of)aw»,t>oc*i. 

" f InutilU stat occidatur. Syriam in Hermog, 
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fcate defences, and of thofe unnatural aftions, but likewife 
of thofe {hocking laws which they fometimes enacted. 

The Roman laws * ordained that phyficians fhoald be 
punifhed for negleft or unikilfulnefsa In thofe cafes, if 
the pbyfician was a.perfon of any fortune or rank, he was 
only condemned to deportation i but if he was of a low 
condition, he was put to death. By our laws it is other- 
wife* The Roman laws were net made under the fama 
circutnftarices as ours : At Rome every ignorant preten- 
der intermeddled with phyfic ; but amongft us, phyficians 
are obliged to go through a regular courfe of ftudy, and 
to take their degrees : For which reafon they are fuppofed 
to understand their art* 



CHAP. XV- 

That fometimes it is proper the Law (hould amend itfelf. 

The law of the twelve tables f allowed people to kill st 
night-thief as well as a day-thief, if upon being purfued 
he attempted to -make a defence t But it required, that the 
perfon who killed the thief J, ihould cry out, and call his 
fellow-citizens; this is what thofe laws, which permit 
people to do juftice to themfelves, ought always to require* 
It is the cry of innocence, which, in the very moment of 
the a&ion, calls in witncffes, and appeals to judges. The 
people ought to take cognizance of the a&ion, and at the 
very inftant of its being done; an inftant when every 
thing fpeaks, the air, the countenance, the paffions, filence j 
and when every word 'either condemns or abfolves. A 
law which may become fo contrary to the fecurity and 
liberty of the citizens, ought to be executed in their pre- 
tence*- 

S2 CHAP. 

* The Cornelian law de ficariis, Inftitut. lib. iv. tit. 3. de lege Aquilia, 
j 7. ' t See the 4th law, ff. ad. leg. AquiL 

\ Ibidem. See the decree of Taflillon, added to the law of the Bavarian* 
de popularib. legib. art. 4. 
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CHAP. XVI. 

. .Tfeiogt to b« obferved ip the fiompqung *>f (4urv 



Thosje who have a genius fttflicient to enable them to give 
laws to their own, or to another, nation, ought to be par* 
ticularly attentive to the manner of forming them. 
, The ftyle ought to be concife. The laws of the twelve 
tables are a model of concifenefs; the very . children * 
iifed to learn them by heart, juftinian's Novel* were {$ 
very diffufed, that they were obliged to abridge them f . 

The ltyle ihould alfo be plain and fimple ; a direfi ex* 
preffion being always better underftood than an indirect 
one. There is no majefty at ^U in the laws of the lower 
empire: Princes are made to fpeak like rhetoricians* 
When the ftyle of laws, U tumid, they are looked upon 
only as a work of parade and often tation. 
f It is %n efleotial article, that the words of the laws 
ihould excite i* every body the fame ideas. Carding 
Richelieu X agreed, that a minifter might be accufed be* 
fcise, the king* but he would have the accufer p^ifhed^ 
if the fails he proved were not matters of moment. This 
was enough to hinder people frpm telling any truth yphat* 
foeyer againft the ipiniiter ; becaufe a matter of moment 
is entirely relative, and what may be of moment to one, 
is not fo to another. 

■ The Uw of Hogoriua puniihed with death any perfon 
that purcbafed a freqdmaa as a flave, o,r that j] gave him 
molestation. . He ihould not have ftiade ufe of fo vague an 
expreiEon; The, molestation given to a map depends en* 
titely on the degree of hi* fenfibility* 

When the law wants to fix a fet rate upon things* it 
ihould avoid as much as poffible the valuing it in money. 
The value, of money changes from a thoufand caufes, and 
the lame denomination continues without the fame thing. 
Every one knows the ftory of that impudent } fellow at 

Rome 

♦ Vt carmen nmflapfam. - £ic4to de kgib. lib. ii* 
f It is the work of Iraerius. $ Political Teftament, 

| Aut qualibet manumi&one donatum inquietate Toluene. Appendix to 
the Theodofian code, in the firft volume oi Father Simond's vow, p. 737; 
$ Aulus Gcllius, book ax. chap. i. 
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$Lome, who ufcd to give . thofe be met a box in tie ear, and 
afterwards tendered ihem the five and twenty pence of the 
law* of the twelve tables. 

When a. law has once fixed the ideas pf things,, it Jhonld 
never return to vague expreffions. In the criminal, ordi*- 
fiance of Lewis XIV. * after anexa& enumeration of the 
^caufes in which the king is immediately concerned, fob* 
low thefe words, and thofe which in all times have been 
fubjeB to the determination of the king's judges, which ren- 
ders the thing again arbitrary, after it had been fixed. 

Charles VII. f fays, he has been informed that the 
parties appeal three, four, and fix months after judgment, 
contrary to the cuftom of the kingdom in the country go- 
verned by cuftom : he therefore ordains that they (hall ap- 
peal forthwith, unlels there happens to be fome fraud or 
deceit in the attorney J, or unlefs there be a great or evi- 
dent caufe to fue the appeal. The end of this law deftroys 
Che beginning, and it deftroys it fo effectually, that they 
ufed afterwards to appeal during the fpace of thirty 
years ||. 

The law of the Lombards § does not allow a woman 
that has taken a religious habit, though (he has made no 
vow, to marry ; becaufe, fays this law, if afpoufe who bos 
teen contrasted to a woman only by a ring, cannot without 
guilt be married to another ; by a much Jtronger reafon the 
fpdufe of God, or ofthebkffed Virgin* .... Now I fay, 
that in laws the argument fhould be drawn from one reali- 
ty to another, and not from reality to figure, or from 
.figure to reality. 

A law ena&ed by Conftantine \ ordains, that the fingle 
teftimohy of a bffhop fhbuld be fuificient without liftening 
to any other witneffes. This prince took a very fliort 
method ; he judged of affairs by perfons, and of perfons by 
dignities. 

The laws ought not to be fubtile ; they are defigned for 
S 3 people 

* We find in the verbal procefs of this ordinance the motives that deter- 
mined him. 

f In his ordinance of Montel-les-tonrs, in the year 1453. 

\ They might punifli the attorney, without there beirrgf any neceffity of 
difturbing the public order. 

|| The ordinance of the year 1667, had made fome regulations upon this 
head. § Book ii. tit. 37. 

\ In Father Simon's appendix to the Theodofian code, tome u 
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people of common understanding, not as an an of logic, 
bat as the plain reafon of a father of a family. 

When there is no neceffity for exceptions and limita- 
tions in a law, it is much better to omit them : details of 
that kind throw people into new details. 

No alteration fhould be made in a law without fuffieieot 
reafon. Juftini^n ordained, that a huiband might be re- 
pudiated, without the wife's lofing her portion, if for tbe 
fpace * of two years he had been incapable of confumemafc 
ing the ma rage, lie altered this law afterwards* w& 
allowed the f poor wretch three years. But in a cafe of 
that nature, two years are as good as three, pnd three are 
not worth more than twp. 

When a legiflator condescends to give th$ relTon of hi* 
law, it ought to be worthy of its rnajefty. A Romai* % 
law decrees, that a blind man is incapable to plead, be- 
cause he cannot fee the ornaments of the magistracy. So 
bad a reafon mull, have been given on purpofe when fuch 
a number of good rcafo.is were at hand* 

Paul the civilian || fays, that a child grows per feft in 
the feventh month; and that the proportion of Pythagoras 9 
numbers feems to prove it. It is very extraordinary that 
they fhould judge of thofe things by the proportion of Py- 
thagoras' numbers. 

Some French lawyers have aflerted, that when the king 
made an acquifition of a new country, the churches be- 
came fubjec\ to the regale^ becaufe the king's crown is 
.round. I {hall not examine here into the king's rights, 
or whether in this cafe the reafon of the civil or ecclefiaf- 
tic law ought to fubmit to that of the law of politics : I 
ihall only fay, that thofe auguft rights ought to be defend- 
ed by grave maxims. Was there ever fuch a thing known, 
jas the real rights of a dignity, founded on the figure of 
that dignity's fign ? 

Dayila § fays, that Charles IX. was declared of age ig 
the parliament of Rouen at fourteen years commenced, be* 
caufe the laws require every moment of the time to be 
reckoned, in cafes relating to the reftitution and adminf- 
itration of an orphan's eftate ; whereas it confiders the 

year 

* Leg. i. code de repudiis. 

f See the authentic Sed hodic, in the code de repudiis. 

j Leg. I. ff. de poftulando. j| In his fentences, book j. tit 9. 

$ Delia guerra civile di Francia, page 96. 
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year commenced ad a year complete* when the cafe is con- 
cerning the acquisition of honours. I arnwy far from 
cenfuring a regulation which has hitherto been attended 
ffrith no inconvenience ; I (hall only take notice, that.th$ 
reafon alledged * is not the true one $ it is fal£e, that t^ie 
government of a nation is only an honour* 

In point of ptefumption, that of (he law is far prefera- 
ble to that of the man. The French flawronfiders every 
aft of a merchant during the ten days preceding hij bank* 
ruptcy as fraudulent : This is the prefumption of the law* 
The Roman law infli&ed puniflmaents on the huflband who 
kept his wife after ihe had been guilty of adultery, unlefa 
he was induced to it through fear of the ev«n£af a law* 
Jbtt, or through contempt of his own fbame; this is Che 
preemption of the man. • The judge muft have prefumed 
the motives of the hniband's condoft, and muft have de- 
termined a very obfcure and ambiguous point; When the 
law prefumes, it gives a fixed rule to the judge. 

Plato's law, as I have obferved already, required that a 
puniihment fhould be inflified on the parfon who killed 
hirrifelf, not with a defign of avoiding (hame, but through 
faint-heartednefs. This law was defe&ive in thi^ refped, 
that in the only cafe in which it was impoffible to draw 
from the criminal an acknowledgment of the motive upon 
which he had afted, it required the judge to determine 
£Okcerning thefe motives. 

As ufelefs laws debilitate fuch as are neceflary, fo thofe 
that may be eafily eluded, weaken the Jegiilation. Every 
law ought to have its effeft, and no one fhould be ever 
fuffered to deviate from it by a particular convention. 

The Falcidian law ordained among the Romans, that 
the heir ihould always have the fourth part of the inhe- 
ritance : Another law X fuffered the teftator to prohibit 
the heir from retaining this fourth part* This is making 
a jeft of the laws. The Falcidian law became ufelefs ; 
for, if the teftator' had a mind to favour his heir, the latter 
had no need of the Falcidian law ; and if he did not intend 
to favour him, he forbade him to make ufe of the Falcidi- 
an law. 

Care fhould be taken that the laws be worded in fuch a 
S 4 manner, 

* The Chanccllour dc l'H&pital, ib. * ' ' , ' 

t It was made in the month of November 1703. 
I It is the authentic. Sed cum teftator. 
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<manner,~as ttdt to 6e contrary to the very nature of th&ijpi 
I'll the profcription of the Prince of Orange,' Philip II. 
promifes to any man that wiH kill the Prince, to give him 
or his heirs five-and-cwenty thoufond crowns, together 
with the title of nobility ; and this upon the word of a 
king, and as a fervent of God. T6 promife nobility for 
fuch ar^ affion I To ordain fach an a&ion in the quality of 
*<fervantof God ! This is equilfy iubverfive of the ideas 
jp£ hohorf, morality, and religion. 

There very feldom happens to be a neceffity of pro- 
hibiting a thing which is not bad, under pretence of fome 
imaginary perfe&ion. 

There ought to be a certain fimplicity and candour in 
the laws : Made to puniih the iniquity of men, they them- 
folves ought to have the moft ipottefs innocence. We 
find in the law of the * Vifigoths that ridiculous requeft, 
fry which the Jews were obliged to eat every thing dreffed 
with pork, provided they did not eat the port iffelf* This 
was a very great cruelty j they were obliged to fubmit to 
a law contrary to their own ; and they were allowed to 
retain nothing more of their owrj, than whafmight fervc 
£S 4 marl^ to diftipguifb them. 



CHAP, XVII. 

A bad Method of giving Laws. 

The Roman emperours manifefted their will like p0r 
princes, by decrees and edifts j but they permitted, which 
our princes do not do, both the judges and private people, 
Jo interrogate them by letters in their feveral differences;, 
and their anfwjgs were called refcripts. The decretals of 
the popes ^ rejteripts, ftridly fpea&jpg, It is plain, that 
this is a badloaethod of legiflation. Thofe who thus ap- 
ply for laws are tad guides to the legiflator j the facls are 
. always wrong ftated. Julius Capitolinus f %s, that 
Trajan often refufed to give this kind of refcripts, left % 
£ngle 4ecifion, arid frequently a particular favour, fliould 

■■ •- . , y* 

* Book xii. tit. 0. $ 16. 

f See Julius papitojinw in Macrinp. 



Ctoap. i«, : Of ;LAW8. *** 

t>e extended to all cafes, Macrinus * had refolved to *. 
boliib all thofe refcripts; he could not bear that the an- 
swers of Commodus Caracalla, and all thofe other, ignorant 
princes, Ihould he confidered as laws. Juftinian thought 
otherwife, and he filled his compilement with them. 

I would advife thofe who read the Roman laws, to du- 

tinguifij carefully between this kind qf hypothetic, and the 

fenatufconfulta, the piebifdta, the general conftitutions of 

the emperours, and all the laws founded on the nature of 

tilings, on the frailty of women, the weaknefe of minors, 

, : ajid'thc public utility ^ 



chap, £vm. 

Of the Ideas of Uniformity. 



There are certain ideas of uniformity, which fomeftimes 
ftrike great geniufes, (for they even afie&ed Charles 
magne), but infallibly make an impreffion on little fouls. 
They difcover therein a kind of perfe&ion, becaufe it is 
impoflible for them not to difcover it ; the fame weights 
in the police, the fame meafures in commerce, the feme 
laws in the ftate, the fame religion in all its parts. But 
is this always right, . and without exception ? Is the evil 
of changing always lefs than that of fthTering ? And does 
pot a gjrqatnefe of genius confift rather in diftinguifliing 
{between thofe cafes in which uniformity is requifite, and 
thofe in which there is a neceflity for differences? In 
China the Chinefe are governed by the Chinefe ceremoni- 
al; and the Tartars by theirs : And yet there is no nation 
in the world that aims fo much at tranquillity. If the 
people obferve the law?* what Signifies it whether thefr 
Jaws are the fame ? 

CHAIV 

.v 

* See Julius Capitolums in" Macriao, 
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CHAP- xnc 

Of LegiAa*0- 

Aristotle wanted to fatiafy, {bmetiraes his jealoufy ju 
gainft Plato, and fometimes his paffion for Alexander. 
Plato was incenfed againfi the tyranny of the people of 
Athens. Machiavel was full of his idol, the Duke of 
Vsdentinbis. Sir Thomas Moor, who fpake rather of 
what he had read than of what he thought, wanted * to 
govern all ftates with the firaplicity of a Greek city. 
Harrington was full of the idea of his favourite republic 
of "England, whilfl "a crowd of writers law nothing but 
confufion where they faw no crown. The laws always 
m~et the paffions aad prejudices of the legiflator ; (ome- 
times they pafs through, and' imbibe only a tinfiure ; 
fometimes they flop, aiid are incorporated with them. 



BOOK XXX. 



THEORY OF THE FEUDAL LAWS AMONG THE FRANKS, IN 
THB RELATION THEY BEAR TO THE ESTABLISHMENT OF 
THE MONARCHY, 



CHAP. L 

Di Feudal Laws. 



I should think my work imperfect, were I to pafs over in 
filence an event which happened once, and never, perhaps, 
will happen more : Were I. not to fpeak of thofe laws 
which appeared of a,ftidden all over Europe, without hay- 
ing 



* 



Jo his Utopia. 
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ing any connexion with thofe hitherto known ; of thofe 
laws which have done infinite good and infinite xnifchief ; 
which have left rights when the demefne has been ceded ; 
•which by vetting fevexal perfons with different kinds of 
feigniory over the fame things or perfons, have diminiftied 
the weight of the whole feigniory ; which have eiiablHh- 
ed different limits in empires of too great an extent; 
which have been productive of rule with an inclination to 
anarchy, and of anarchy, with a tendency to order and har- 
mony. 

This would require a particular work to itfelf j but 
considering the nature of the prefent undertaking, the rea- 
der will here meet rather, with a general furvey*, than with 
a complete treatife of thbfe laws. 

The feudal laws form a very beautiful profpeQ. A 
venerable old * oak raifes its lofty head to the Ikies ; the 
eye fees from afar its fpreading leaves : Upon* drawing 
nearer it perceives the trunk, but does not fttfcern the root > 
the ground mutt be dug up to difcover it. 



CHAP. If;- 

Of the Source of feudal Law*. 



The conquerors of the Roman empire came from Ger* 
many. Though few ancient authors have defcribed their, 
manners, yet we have two of very great weight, Csefar, 
making war againft the Germans, defcribed the manners 
f of that nation ; and upon thefe he regulated J fome of 
his enterprises. A few pages of Csefar upon this fubjett 
are equal to whole volumes, 

Tacitus has wrote an entire work on %he manners of the 
Germans. This work is fliort j but it comes from the 
pen of Tacitus, who was always concife, becaufe he faw 
every thing at one glance. 

Thefe two authors agree fo perfectly with the codes ftill 
extant of the laws of the Barbarians, that reading Caefar 
and Tacitus, we imagine we are reading thefe codes ; and, 

in 



> Quantum vertice ad oras 



JEthereas, untum xadice ad Tartara tendit. •. Virgil. 
f Book vi. { For inftanw, his retreat from Germany, fbi^. 
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in reading thefe £odes, we fancy we ace reacting C?e£ar and 
Tacitus. 

But if in the refeareh of the feudal laws, I find qajfelf 
in a dark labyrinth, full of windings and detours, I think 
I have the clue in my hand, and that X ihall be able to find 
*)ay way through. 



CHAP. III. 

The Origin of Vaffilage. 



C«tA* * fays, " Tint the Germans negle&ed agricnl- 
u ture, that the greateft part of them lived upon milk, 
«. cheefe, and fleflt ; that ho one had lands or boundaries 
** of their own : that the prince* and magiftrates of each 
" nation allotted what portion of land they pleaied, and 
V where they pleafed, to every individual, and obliged 
" them the year following to remove elfe where." Tacitus 
fays f , " That each prince bad a multitude of men, who 
" were attached to his fervice, and followed him where- 
" ever he went." This author gives them a name in his 
language relative to their ftate, which is that of compa- 
nions J. They had a ftrong emulation to diftinguifli them- 
felves in the princes' efteem ; and the princes had the fame 
emulation to diftinguifli tbemfelves in the bravery and 
number of their companions. " Their dignity and power," 
continues Tacitus, " confifts in being cbnflantly furround- 
«* ed with a multitude of, young and chbfen people : this 
« they reckon an ornament in peace, a defence and fup- 
«« port in war. Their name becomes famous, at home, 
" and among neighbouring nations, when they excel all 
" others in the number and courage of their companions: 
«' they receive prefents and embaffies from all parts. 
«« Reputation frequently decides the fate of war. In bat- 
" tie it is infamy in the prince to be furpaffed in courage ; 
" it is infamy in the companions not to follow the brave 
" example of their prince * it is an eternal difgrace tofur- 
" vive him, To defend him is their moft facred engage- 

" ment. 

* Book 6. of the Gallic wars. Tacitus adds, NulK domus aut ager^auc 
• algpia cura ; prout ad quern venerc aluntur. De moribus German, 
f pc morib, German t Comites. 
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" mcnt. If a city is at peace, the princes go to thofa 
44 who are at war ; and it is by this means they retain a 
44 great number of friends. To thefe they give the war* 
44 horfe and the terrible javelin. Their pay confifts in 
44 coarfe, but large repafts. The prince fupports his li- 
44 berality merely by war and plunder. You might eafies 
44 pcrfuade them to challenge the enemy f and to expofe 
44 themfelves to wounds, than to cultivate the land* and 
44 to attend the cares of hufbsndry ; they refufe to acquire 
44 by fweat what they can purchafe with blood." 

Thus, among the Germans there were vaffals, but no 
fiefs ; they had no fiefs, becaufe the princes had no lands 
to give ; or rather their fiefs confifUd in horfes trained for 
war, in arms, and fcafting. There were vaffals, becaufe* 
there were trufty men who were bound by their word; 
'who were engaged to follow the prince to the field, and 
performed very near the fame fervice as Was afterwards 
performed for the fiefs. 



CHAP. IV. 

The feme SubjeA continued. 

Cmsak • fays, that, " when any of the prinses declared 
" to the aflembly that he intended to fet out upon fome 
" expedition, and aflted them to fellow him ; thofe who 
" approved the leader, and the enterprife, flood, up and 
" offered their affiftance. Upon which they were com- 
" mended by the multitude. But if they did not fulfil 
41 their engagements, they loft the public efteem, and 
" were looked upon as deferters and traitors ." 

What Caefar fays in this place, and what we have ex- 
tracted in the preceding chapter from Tacitus, is the foun- 
dation of the hiftory of btrr princes of the firft race r 

We muft not therefore 6e farprifedl, that our kings- 
fhould have new armies to raife upon every expedition, 
new troops to perfuade, new people to engage ; that to ac- 
quire much, they were obliged to fpend a great deal j that 
they mould incefiantly acquire by the divifion of lands and 
fpoils, and give thefe lands and fpoils raceffanfly away '-, 

% . thai 

* Dcbclio Galileo, lib. 6, 
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that their demefne fliould continually increafe and dimi- 
niih ; that a father, upon giving a kingdom * to one of his 
children, fliould always accompany it with a trcafure; 
that the king's treafttre ftioofd be confidered as neceffary 
to the monarchy ; and that one f king could not give part 
of it to ftrangers, even in portion with his daughter, with- 
out the confent of the other kings. The monarchy moved 
by fprings, which they were t:onftantly obliged to wind 
up. 



CHAP. V. 

Of the Con quells of the Franks. 

It is not true, that the Franks, upon entering Gaul,, took 
pofleffion of all the country to turn it into fiefs. This has 
been the opinion of fome people, beeaufe they faw almoft 
all the country, towards the end of the fecond race, con- 
verted into fiefs, rear-fiefs, or other dependencies ; but this 
was owing to particular caufes, which we fhall explain 
hereafter. 

The confequence which fome would infer from thence, 
that the barbarians made a general regulation for eflabliih- 
ing in all parts the (late of villanage, is not lefs falfe than 
the principle. If at a time when the fiefs were precari- 
ous, all the lands of the kingdom had been fiefs or depen- 
dencies of fiefs, and all the men in the kingdom vaflals, or 
bondmen fubordinate to vaffals ; as the perfon that has 
property is always poffeffed of power, the king, who con- 
tinually difpofed of the fiefs, that is of ths onlj^ property 
then exifting, would have been poflefled of as arbitrary a 
power as the (Grand beignior is in Turky ; which is ab- 
solutely contradictory to all hiftory. 

CHAP. 



* See the life nf Dagobart. 

t See Gregory of Tours, book $, on the marriage of the daughter of 
Childeric. Childebert fends ambalTadours to tell him, that he Jhoaki not 
give the cities of his father's kingdom to his 'daughter, nor his treafures, oof 
his bondmen, nor horfes, nor hurieznen, nor teams of oxen, &c. 
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CHAP. VI. 

1 Of the Goths, Burgundians, and Franks. 

Gaul was invaded by German nations. The Vifigpths 
took pofleffion of the province of Narbonne, and of almofl 
all the fouth ; the Burgundians fettled in the eaft j and the 
Franks fubdued very near all the reft. 

No doubt but thefe barbarians retained in their refpec-. 
tive conquefts the manners, inclinations, and ufages of 
their own country ; for no nation can change in an inftant 
their manner of thinking and a&ing. Thefe people in 
Germany neglefted agriculture. It feems by Caefar and 
Tacitus, that they applied thernfelves greatly to a paftoral 
life : hence the regulations of the codes of barbarian laws 
are almoft all relating to their flocks. Roricon, who wrote 
a hiftory among the Franks, was a fhepberd. 



CHAP. VII. 

Different Ways of dividing the Lands. 



After the Goths and Burgundians had, under various- 
pretences, penetrated into the heart of the empire, the Ro- 
mans, in order to put a flop to their devaftations, were 
obliged to provide for their fubfiftence. At firft they al- 
lowed them * corn ; but afterwards they chofe to give 
them lands. The emperours, or the Roman + magift rates 
in their name, made particular conventions with them con- 
cerning the divifion of* lands, as we find by the chronicles 
ard in the codes of the Vifigoths J and Burgundians ||.- 
The Franks did not foll&w the farneplan. In the Salic 

and- 

* The Romans obliged thernfelves to this by treaties. 

t Burgundiones partem Galliae occuparunt, terrafque cum CaUicis fena-^ 
toribus divifcrunt. Marius' Chronicle in the year 456. 

I Book x. tit. z. § 8, 9. and 16. 

|| Chap. 54. $ 1. and ft. This divifion was flill.fub filling in the time of 
Lewis le Debonnaire, as appears by his capitulary of the year 8»Q, which has 
beenr ihferted in the law of the Burgundians, tit. 79. J x. 
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and Ripuarian laws we find not the koft veftigt of atry 
foch divifion of lands ; they had con que r ed lift country # 
and fo took what they pleafed, making no regulations tet 
among tbemfelves. 

Let us therefore diftingrrifh between the conduft of the" 
Burgundians and Vifigoths in Oaul, of thofe fame Vi- 
figoths in Spain, of the * auxiliary troops under Augoftu- 
lus and Odoacer in Italy, and that of the Franks in Ganl/ 
and of the Vandals f in Africa. The former entered* into 
conventions with the ancient inhabitants, and, in confe- 
qttence thereof, wide a dfvifion Of lauds between thei?* 
the latter did no fuch tiling- . 



CHAP. VII J.' 

The fame Subject continued. 



What has induced : fatne people to thinks at the RptOart 
lands were entirely ufurped by the Barbarian^ is their 
finding in the lawa of the Vifigoths and Burgunaiacs, that 
tbefe two nations had two-thirds of the lands 2 but this 
they took only in certain quarters afligned theni. ^ % 

Gundebald $ fays, in the law of the Burgundians* tbat 
his people at their eftabliflunent had two thirds of the 
lands allowed them ; an^the fecond fuppkment J[ to this 
law takes notice, thfct only a moiety wotrld be allowed to 
thofe who Ihould hereafter come to live in. that country. 
Therefore all the laiids had not been divided in the begin- 
ning between the Romans and the Burgundians* w 

1 In the lexts of thofe two regulation^ we meet with the 
fame expreffions : ooafequently they explain one another, 
and as the fecond they tiapnot J>e underftood to meat* an 
universal divifion of laud*, neither q^n this fjgnifiqation be 
given to the fir ft, 

- TbfeFranks adted with the fam^ moderation as tbe£ur~ 
gundians * they did not ftrjp the Romans wherever they 

ex-* 

• See Ptocopius, war of the Goths. 

f See Protopius, war of the Vandal. 

$ Licet eo tempore quo populut nofler mancipiorttm tcrtiadl e# durfs ter- 
rarunt parte* accepit, &c. Law of the Bargundiant, tit* 54. $ x. 
' H Ut nen amplius a Burgundionibus qui infra veneruttt requiratur, qaaa* 
ad praefeaa ncccffita« fucrlt, medietas tcitac* Art xr- 
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extended their conquefts. What would they have done 
Vith fo much land ? They took what fuited them, and 
left the reft. 



CHAP; IX, 

A jaft Ap jAitt B nof thel^weftiicBinyftdian^aad^^tftlieyifr. 
goth* id Relation to the Divifiqn of Juanda. 

It is to be considered that thofe ctivifions of land were not 
made with a tyrannical (pint ; but with a view of relieve 
|ng the reciprocal wants of two nations that were to inha- ' 
bit the fame country. 

The law of the Burgundians ordains that a fiurgundiau 
(ball be received in an hospitable manner by a Roman. 
This is agreeable to the manners of the Germans, who* 
according to Tacitus *, were the mbft hofpitable people in 
the worlds , . ^ •.*.;■ 

By the law of the Burgundians it is ordained, that the 
Burgundians (hall have two-thirds of the lands and one 
third of the bondmen. In this it considered the genius of 
the two nations,, and conformed to the manner in which 
they procured their fubfiftence. As the Burgundians dealt 
chiefly in cattle, they wanted a great deal of land, and few 
bondmen ; and the Romans, from their application to a- 
griculture, had need of lefs land and of a greater number 
of bondmen. The woods were equally divided, becaufe 
their wapts m this refped were the fame. 

We find in the code f of the Burgundians, that each 
barbarian was placed near to a febman. The cUvifion 
therefore was not general 5 but the Romans, who gave the 
drvifion, were equal in number to the Burgundians who 
received it. 'tke Roman was injured the leaft polfible : 
The Burgundians as a martial people, fond of hunting and 
of a paftoral lj&, did not refufe to accept of the fallow 
grounds ; while the Romans kept fuch lands as were pros- 
pered for culture : the Burgundiari's flock fattened the 
Roman's field* 

Vol.IL £ CHAP. 

* De morib. Ocrmah. f And that qf the Vifigothi. 
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CHAP. X. 

Of Stnritudct; 

The law of the Burgundians * takes notice, that whea 
thofe people fettled in Gaul, they were allowed two-thirds 
of the land, and one third pf the bondmen. The date of 
villanage was therefore f eftabliflied in that part of Saul 
before it was invaded by the Burgundians. 

Thelavfr of the 1 Burgundians in points relating to the 
two nations makes a formal J diftin&ion In both between 
the nobles, the free-born, arid the bondmen. Servitude 
was not, therefore, a thing particular to the Romans ; nor 
liberty and nobility particular to the Barbarians. 

This ret y fame law fays ||, that if a Burgundian freed- 
man had not given a particular fun* to his matter, nor re- 
ceived a third fhare of a Roman, he was always fuppofed 
to belong to his mailer's family. The Roman proprietor 
was therefore free, fince he did not belong to another per* 
fon's family ; he was free, becaufe his third portion was a 
mark of liberty. 

We need only open the. Salic and Ripuarian laws, to be 
fatisfied that the Romans were no more in a fiate of fervi- 
tude among the Franks, than among the other conquerours 
of Gaul. 

The count de Boulainvilliers is miftaken in the capital 
point of his fyftem ; he has not proved that the Franks 
made a general regulation to reduce the Romans into a kind 
of fervi tude. 

As this author's work is penned without art, and as he 
fpeaks with the fimplicity, franknefs, and candour of that 
ancient nobility from whom he defqends, jevery one is ca- 
pable of judging of the fine things he fays, and of the er- 
rours into which he is fallen* 1 mail not therefore under- 
take 

• Tit 54. 

f This is confirmed by the whole title of the code dc agricolis, et cenfitis, 
et colon is. 

X ** dentem optimati BuTpundiom vel Romano nobili excufferit. Tit. 
26 § . ; etfi n.cdiocribusperlonisingcnuis, tarn Burgundionibtro qpamRo- 
manis. Ibid. § %. || Tit. 57. 
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take to criticifc him ; I mall Only obfefve, that he had 
more wit than understanding, more understanding than 
knowledge ; though his knowledge was not contemptible, 
for he was well acquainted with the moil valuable part of 
our htftory and laws. 

The Count de Boulainvilliers, and the Abbe* du Bos, 
have formed two different fyftems j one of which feems to 
be a conspiracy againft the commons, and the other againft 
the nobility* When the Sun gave leave to Phaeton to 
drive his chariot, hefaid to him, " lfyouafcend too high, 
" you will bwn the heavenly manfions; ifyoudefcend 
** too low, you will reduce the earth to allies 2 Do not 
44 drive to the right, you will meet there with the con- 
44 ftellation of the ferpent; avoid going t;oo much to 1 le 
44 left, you will there fall in with that of the altar : keep 
* 4 in the middle *>" 



CHAP. XI, 

The fame SobjeA continued. 



What firftgave rife to the notion of a general regulation 
made at the time of. the conqueft, is our meeting with a 
prodigious number of fervitudes in France towards tha 
beginning of the third race ; and as the continual progref- 
iibh of tnefe fervitudes was not attended to, people imar 
gined in an age of obfcurity a general law which was ne- 
ve*r made. 

Towards the commencement of the firft race, We meet 
With an infinite number of freemen, both among the 
Franks and the Romans ; but the number of bondmen in- 
creafed to that degree, that, at the beginning of the third 
race, all the hulbandmen and almoft all the inhabitants f 

T a of 

* Nee preitrc, ncc fummum molire per aethera currnm ; 
Altius egreflu9, coeleftia te&a cremabis ; 
Tnferius, terras : medio tutiflimus ibis. 
Non te dcttcrier tortam dcclinac in anguem, 
Neve iiniflcrior prefiam rota ducat ad aram. 
Inter utramque tene. Ovid Metam. lib. % % 

•f While Gaul wag under the domination of the Roman-, they formed 
particular bodies $ tnefe were generally freedmen* or die defcendeot* of 
frccdmeo. 



qi .to^ps jfcer* te*P c Jw»dw^ t aM ****?«**** afecvfidk 
period there was very near the fame admj»iftrj|tk*»jp 
thffcijuc^w^qapDgi-thej Kofuwu joanejy* bo4ie**tfAm- 
ieos^ 9 fewtf^ aud . wuxt$ ojf juclicaimre,*. ^ . ah* #tta* '»» 
hardly meet with any thing but *l»f4<pT&kifr\hmAm& 
, W&en ^he, Franks* ttu*gw$«*fir*44 Gffttamdertbeir 
feveral invafions, they took gold, filycr,4$QV*$*lfl8*Gk*b«* 
men, ^q^^ boy** ,aml, jrtytfe^c t^^i W ,potti4 <»^7 J 
tbe.wfcolje ^^ h^^p^ht. ^^w^piaGe^.^i^liviifd^nidrigl. 
the: army .*- • H$ory. fhep4rt^t after tj^ fexitfrttlesaeo* 
that is, ajftejr ^e^^vd^i/w^ahcy^eniMCd 'jftttrm-afr 
greement with the iphftbiunt^ and left &e*Bt alt *hc*« p<fe> 
fctjcai aiid^ciy^ ^g&P- /jjtfs was thflaw lofiffatiooa it 
ttyijfeday^ t^y jpijrodered every tb^ in tjrn*,of, war* 
a«d gr?i>ted evyery;,, tbipg in time of peace. Were it^mtt 
£>, how ikpuld weftnd Wh in the Salic and Jkwgundiaa 
laws fuel* * aumbex of regulations abfolutely contrary to a 
gener^Lfervitttde fit tfr*,peop}e ? . , . . , . 

But that wbich was not effected by the conxjneft, Was 
effe&«:d fry j&e.fam* law of ,«at**«fl f whiclv fubSffcd after 
the conque# fjJ . Qppofrion r revolts, and the taking off 
towns w^^^ftW^dvyitfc^he, Certitude of the inhabitants. 

Aod, nof tp jn/entjpn^he r wajrs which the different eos»» 
quiring najipa* made agaioft one. another, as there tea* 
this particularity among the Frank** that, the diffierefaldi- 
viiions of the monarchy gave rife contiiiuilly to eivil wfer* 
between bpoth^rs, or. nephews, in which this law of natftms 
was oqnfi^ptly praftifed, fervitudes of* coUrfe becsftmesmre 
general in ^r^nce thaa in other countries*; tad jhi* is* I 
believe, ,pp* of the cau/es-ef the di&rtnce. between oor 
French jgws aad.thofe of Italy and Spatfi, in riefpeft to the 
right oi lord&ips. 

TJie cobqueft.was foon over ; and the law of nitierts th^tr 
in force was productive of fotne fervitudes. The cuftom 
of the fame law of nations, wh^ch obtained for msay ages, 
gave a prodigious extent to thofr fervitudes* 

Theodonc t^nvagtofag'that' the people of ^tfytrgne 

were nqt faithful to him, thus addreffedtbe Franks, of his 

div fiou ; Follow me + end I wi>l coiry .yog- 4rtto if a e&Unitjr 

inhere youjball have gold, Jiher % captives % clotbe^'ftp&JIocMs 

. ' ■'» - ..•,-•'." m 

* tee Gr^eoty-of Toiim, bntok V. cHa'p. 47. Aitnota, took 1. chtp. 1*. 
f See the lives of th»* aints in the next page* » 
I Gregory of Tour », book 3. 
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t*>abti*d*nst i tind yowjbiitf+rmove Att ibt pMpte'irito yo&r 
Pw**Wf#fyi '■- •> - ••-*•■ g:> * '•* -•• * ' Uk < ■»: 

After the pe*c* * whfeh *>*s cbncUJrtWd' bCmeeil Gtiti- 
mi* and Ohil£erie\ thb trbbp^ ebhpl^d rri the 1 fieee of 
Bo»rge« hdviftg li^d Orders to return, caffied J ftrch a large 
booty a*my *ii*r' tfceta, that: thej* hardly lift eitfceT men 
or cattle in the count* y, *' ^ * 

I might «u<*e' here f authoHtieV tvkhont tfnttiber : artd 
as the bowels of twrman compaflfon mettr moved at thofe 
ttiiferies, as federal holy prelates, beholding the captives 
bound two and two, employed 1 the : treafure belonging to 
the etuvrch, and fold even the facred titeofilsyto ranfom as 
many as they co*ld ; and as federal 1!iWy ; monks e*erted 
themfelves on that occaflon, it is in the % ^ vrs of the faints 
ttiat wemcet with thebeft cdaircffletnenta on rtfis lubjeftV 
And, notwithftandlng what may be obje'fted to the authors 
ci thofe live$, namely, their having been fometiroes a little 
too credulous in refpedt to things :whfch God has certainly 
performed, if they were neceffary for the execution of his 
defigns ; yet we draw confiderable ' lights from thence, in 
refpeft to the manners and ufages of thofe times. ' 

When we caft an eye upori the monuments of our hif- 
tory and laws, the whole 'feems to be a vaft || boundlefs 
ocean: all thofe frigid, dry, infipid, and crude writings 
mail be devoured in the fame manner, as Saturn Is fabled 
to have devoured the Hones, 

A vaft quantity of iarfd which had beeri in the hands of 
freemetr f , Was changed mttf mortmain, when the country 
was flripped of its free inhabitants ; thofe Who had a 
great multitude of bondmen, either took large territories 
by force, or had tHetjr yielded by Agreement, 'and built 
villages, as may be feen in different charters. ' On the 
other hand, tbe freemen, who cultivated the arts, (bund 
> - .- T .^ -.-■... • them. 

* Gregory of Tohrs, bdofc #.' chap, i i . • '- ' 

f See the chronicle of £redegfcrt*«* *ki tie 'year 4*> v and hr* eomittuatoiv 
in the year 741 ; the annals of Euld, in th$j4*r, 73^ an4 tjj« live* of the 
faints in the next. Quotation, t 

I See the lives of St £pipna*Mtt$, St. Eptadios, St. Caefarus -t. fidoluf, 
ScPorci*n,£t< Xjpveaifts, Ik. £afythius, and ol St. Logo, the miracks of 
St. Julian, &c. 

J — — Detfrant quoque littora ponto. Ov d, lib. t. 

$ Even the hufbandmen themfelves were not all (laves. . v re the i8rn and 
33d law in the cctde de a^ticohs, et .cenfitis,,** colon**, an4 the 20th of the 
fame title. 
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fhemielvei reduced to. exercife thofe arts in a ftate of &*•* 
vitude ; thi;s the fervitudes reftored to the arts, add tq 
agriculture, whatever they bad loft. 

It was a puftomary thing with the proprietors of lands, 
%o give theip to the churches, in of der to hold them thenar 
iclves by a quit-rent, thinking to partake by (heir fexvi T 
fude of the fau&ity of the churches. 
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PHAP. XII. 

That the Lands belonging to the Diyifion of the Barbarian* paid no Ta*c$. 

A people remarkable for their fimplicity, and poverty, ^ 
free and martial people, who lived without any other in- 
iluftry f,han that of tending their flocks, and who had no^ 
thing but rufh cottages to attach them to their * lauds ; 
fuch a people, I fay, muft haVe followed their chiefs for 
the fake of booty, and not to pay or to rajfe taxes. The 
art of tax-gathering is always invented too late, and when 
men begin to enjoy the felicity of other arts. 

The traniient + tax of a pitcher of wine for every acre f 
which was one of the exactions of Chilperic and Frede- 
gonda, related only to the Romans. In facl:, it was not 
the Franks that tore the rolls of thofe taxes, but the cler- 
gy, who in thofe days were all Romans. The burthen of 
this tax lay chiefly on the inhabitants % °f the towns ; now 
thefe were almoft all inhabited by Romans. 

Gregory of Tours || relates, that a certain judge was 
obliged, after the death of Chilperic, to take, refuge in a 
church, for having, under the reign of that prince, ordered 
taxes to be levied on feveral Franks, who, in the reiga of 
Childebert were ingenui or freeborn : Multos de Francis 9 
qui tempore Cbildeberti regis ingenui fuer ant ', publico tribtfto 
fubegit. Therefore the Franks, who were not bondmen, 
paid no taxes. 

There is not a grammarian, but would be afhamed to 
fee how the Abbe du Bos § has interpreted this paflage. 

He 

• • See Gregory of Tour*, book z. 

f Ibid, book 5. 

t Quae conditio univerfis urbibus per Galliam conftitutis fummopere eft 
adjiibita. Life of St. Aridius. [| Book 7. 

§ Eftabliibment of the French monarchy, torn 3. chap. 14. p. 515. 
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He obferves, that in thofe days the freemen were called al- 
fo ingenui. -Upon this fuppofition he renders the Latin 
word ingenui, by freed from taxes / a phrafe, which we in- 
deed may ufe, us freed from cares, freed from punijhnients ; 
but in the Latin tongue, fuch expreffions as ingenui a tri- 
butes, liber tint a tributis % mahumijjt tributorum, would be 
quite monrtrbus. 

,We find in the law of the Vifigoths f> that when a bar- 
barian had feezed upon the eftate of a Roman, the judge 
obliged him to fell it, to the end that this eftate might 
continue to be tributary ; confequemly the barbarians paid 
no taxes. 

The Abb£ du Bos %, who, to fuppof t his fyftero, would 
fain have the Vifigoths fubjed to taxes "fl, quits the literal 
and fpiritual fenfe of the law, and pretends, upon no other 
indeed than an imaginary foundation, that between. the 
eftablilhment of the Goths and this law there had been an 
augmentation of taxes which related only to the Romans. 
"But none but father Hardouin are allowed to exercife thus 
an arbitrary power oyer fa£rs. 

< The fame author makes a wrong ufe of the capitularies, 
as well as of the hiftorians and laws of the barbarous na- 
tions. When he wants the Franks to pay taxes, he ap- 
plies to freemen what can be underftood only of § bond- 
men ; when he fpeaks of their military fervice, he ap- 
plies to ^ bondmen what can never relate but to free- 
men* 

T 4 CHAP. 

+ Judicc* atquc pratpofici tertias Romanonun,ab illi* qui occupatas tenent, 
auteram, ct Romania lua cxa&ione fine aLqua dilatione rtftituant, uc nihil 
fifco debtat deperire. Lib. 10. tit. i. cap 14 

t Eftabltfhment of the Franks in Gaul. torn. 3 cap. 14. p. 510*" • 

Q He lays a ftrefc upon another law of the Vifigoths,. bool^ 10. tit. I. art. 
SI. which proves nothing at all ; it fays only, that he a ho has received of a 
lord apiece of land on condition of a lent or fervice, ought to pay it. 

£ Euablifhment of the French monarchy torn. 3 chap. 14. p. J13. where 
' he quotes the edicft of PiQes, ait. 28. See below, chap. 17. ' ' • 

f Ibid, torn, 3. chap. 4. p. »j8. 
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* . - t t,j"i*-I]j«. tt l v *'>»? ';>.!>. «»-»*»* r,f ,2uv^ 
Qf Taxes paid by. the -Romans and Gaul^jn tlic Monarchy of the Friaifc. 

T MIGHT ^^^M»R 'w^fhe^^fter^lffe &uls ^j| ?£o£ 
rnanVtoere conquered, they' continued to 'paV th^ ?aifes r 4 io 
whfcfttney Were lubjeft urtdej: the emperQufs.^'giit^ ii! 
order'ro proceed with greater e^edition/t&aiJ'fie^JifSfS 




nged into a military ierviceV "Fbr ^ cpf 
(taiihot conceive how the Franks fliould haye fce^atferft 
fuch great if tiends,' and, after wards fuch fudden* apd y^l^tij 
enemies, to taxes. ' ' * ' *"*' '' ,' ' .V 

* A capitulary * of tewls; le Debonnaire explains *e^ 
tremely well the fituation of tfie freemen in the mbnatchv 
of the Franks. Some troops j- qf Go'tHs or tteriatisV fly- 
ing* from the qppreflioh of the Moors, were received itf 
j^wis* dominions. The' agreement made With theja 'wa^ 
that, like other f reemen ?; they fWult} follow their coun^to 
the army ;,' that upon a rjiarch they jfobufi ntountj guarft J 
and patrol under* ttie comitia^d alfo qt pierr count*; &3t 
that tftey fliould Furnlui horfes and carriages foV %gj$f 
to the king's ]} commiflaries and to the anibaflStlSurt 
ttieir way to and from court; and that they ffiould fidt* 
compelled' to pay any farther acknowledgment, birflittttld 
be treated as the other freemen. ^i r 

It cadtiot be faid that thefe* were heW + tLri|e^|lnirdatlced 
towards * the commencement of the' fec^i^'frfcex Tfife 
muft be referred at leaftto the middlfe or tb\he end^of ^fc 
fitft. A capitulary of the year < &6d tkjl'% iA'&pkcts 

, .. +■.<•- f .»:<-. , , * ,*- y- J nr-oT. ; '^XEtLgJ* 

* In the year 815, chap. I. which is agreeable to the capitulary of Charm 
the Bald, in the fear 844, art. 1. & a. 

f Pro fti%tt& in paribus Aquitaniae, Septimanite^ piwfofe* Toafif- 
tentibus. Ibid. ,- t ± ^A8'*' 

4 Bxtubia* & explofattaflet qoa» WacVwdJcurst^ TbidL - iov 

JThey were not obliged to rurniih any to the coimft |bid, art. 5. , 
Ut pagenfes Franci, 901 caballo* habent, cum frit comifciVty* in hoftem 
. The< * *" " »--*—- 



pergant. The counts are forbid to deprive then of their horiWs, nt hoftem 
faccre, & debitos paraveredos fecondum ant' * " ~ rl 

jp offint . Edia of Piftes in Balufius, p. 1 86. 
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terms, that it was the ancient cuftom for freemen to per- 
form military fervice, and to farniih likewife the horfes 
and carriages above mentioned ; duties particular to them- 
felves, and from which thofe who poffeffed the fiefs were 
jexempt, as we fliall p^rW hereafter.* * 

This is not all 5 there was a regulation * ^yhich hardly 
permitted the impofing of taxes on thofe freemen. He 
\irho had four manors J| wag alwara obliged ta march 
ggainft the enemy: he who had but three, was joined with 
a freeman that had only one ; the latter bore the.iputth 
part of t^e others charges, and'lUid at home. 'in like) 
'manner, they joined two freemen Who had each two ma^. 
uors; he who went to the army ha4 half his Charges bore 
4>y him who (laid at home. 

^gain, we have an infinite number of charters in which 
the privileges of fiefs are granted to landa or diftrifts pof- 
jfefled by freeinen, and of which I (hall make further men- 
tion hereafter. Thefe lands are exempted from all the 
duties or fervices, which were required of {hem by the 
founts and by the reft of the kings officers : an<t as. all thefe 
fervices are particularly enumerated, without making any 
mention pf Jaxes^ ij is manifeft jhatno taxes were itppofed 
upon them. , ] ', '..,,'!» ■ , ., 

It was Very natural that the Roman' a,r( of tax-gather* 
fng fliould fafl 0/ itfelf in the monarchy of the Franks : it 
was a moft complicate art, far above the conception, and 
Wide from the plan, of thofe fimple people. Were the 
Tartars to overrun Europe, we fliould tijid it very difficult 
to make them comprehend whaf is . meant by on$ pf our 
financiers. ' \ 

The % anonyrnus authpr of the life of teivis U Delon- 
fiaire, fpeaking of the counts and other officers of t^na- 
'tiqn of tne Frants, whom Charlemagne eftablifbed in 
Aquitania, fays, that he intruded them with the care of 
defending the frontiers, as alfo with the military power 
and the intendancy of the deniefnes belpnging to the crown. 

This 

* Capitulary of Charlemagne, in the year 81a, c x. E6& of Fides in 
the year 864, art 17. 

I Quatuor manfo*. I fancy that what ttiey Called menfas «u a particu- 
lar portion of land belonging to a farm where there were bondmen ; wit- 
hefs the capitulary of the year 853, apud Sylvacum, tit, 14. againft thofe 
who drove .the bondmen from their manuit. 
* i In Pithoo,pait». p. 157. 
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This Jhew9 Ac date of the royal revenues under the fecpa^ 
race. The prince had kept his detnefnes in his .own 
hands, and employed his bondmen in improving tjiem. 
But the indiftions, the capitations, and other impofls raife4 
at the time of the emperors oa the; pr rfons or goods of free* 
paten, had been changed into an obligation of defending the 
frontiers, and marching againft the enemy. 

The biihops writing * to Lewis brother to Charles the 
•Bald, ufe thefe words : " Take care of your lands, that 
" you may not be obliged to travel continually by the 
t' boufes of the clergy, and to tire their bondmen with 
*> carriages. Manage, your affairs,, 1 ' continue they, *' in 
tf fpch a manner, that you may have enough to live 
" upon, and to receive embaffies." It is evident that the 
king's revenues J in thofe days confined of their demefpes. 



CHAP. XIV. 

Of what they called Cenfus. 



'After the barbarians had quitted their country, they were 
defirous of reducing their ufages into writing ; but as they 
found a difficulty in writing German words with Roman 
letters, they publifhed thefe laws in Latin. 

In the confufion and rapidity of the cdnqueft, moft things 
changed their nature : in order however to exprefs them, 
they were obliged to make ufe of fuch old Latin words, as 
were moft analogous to the new ufages. Thus whatever 
was likely to revive || the idea of the ancient cenfus of the 
'Romans, they called by the name of cenfus tributum ; and 
when things had no relation at all to the Roman cenfus, 
they expreffed, ^s well as they could, the German words 
by Roman letters : thus they formed the vroidfredutn, on 

which 

* See the capitulary of the year 858. art. 14. 

} They levied alio Tome duties on rivers, where there happened to he a 
.bridge or pafiage. . 

(j The cenfus was fo generical a word, that they made uft of it to exprefi 
.the tolls of rivers, when there was a bridge or ferry to pafs. See the third 
capitulary, in the yea 1 * 8^3 > edition of BaluGus, p. 395. art. 1. and the 5th in 
. the year $19, p. 616. They gave likewife this name to the carriages furohV 
ed by the freemen to the king, or to his commiffariea, as appears by the 
capitulary of Charles the Bald, in the year 86$, art. 8. 
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which I mall have occafion tx> defcant ia the following 
chapters. 

The words cenfus and tributum having been cmpioyo} 
2b an arbitrary manner, this has thrown feme obfcurity on 
the Signification in which thefe words were ufed under our 
princes of the firft and fecond race. And modern * authors 
who had adopted particular fy$eras, having found thefe 
words in the writings of thofe days, imagined that what 
was then called cenfos, was exactly the cenfus of the Ro- 
mans ; aad from thence they inferred this confequence, 
that our kings of the two firft races bad put themfelves iq. 
the place of the Roman emperors, and made no change in 
t their adminift ration. Befides, as particular duties raifecj. 
under the fecond race were by chance and by certain || re* 
firidions converted into others, they inferred from thence 
that thefe duties were the cenfus of the Romans : and, as 
fince the modern regulations, they found that the crown- 
demefnes were abfolutely unalienable, they pretended that 
thofe duties which reprefented the Roman cenfus \ and dJ4 
not form a part of the demefnes, were mere ufurpations, 
I omit the other conferences. 

. To apply the ideas of the prefent time to diftant ages, 
is a moft fruitful fource of errour. To thofe people whq 
want to modernize all the ancient ages, I (hall fay what 
the Egyptian priefts faid to Solon, *« O Atheniens, yoi» 
.** are mere children !" 



CHAP, XV, 

That what they called Cenfus was raifed only on the Bondmen, and not on 
the Freemen. 

Thje king, jhe clergy, and the lords, raifed regular taxes, 
each on the bondmen of jtheir refpeftive demefnes. I 
prove it with refpeft to the king, by the capitulary da 
villi* ; with regard to the clergy, by the codes of the 

law? 

* The Abbe do Bob, and his followers. 

) See the weaknefs of the arguments produced by the Abbe du bos, ,14 
the eftaWifhment of the French monarchy, torn. 3. book 6. chap. 14. 
'especially in the inference he draws from a paflage of Gregory of Tours, con- 
cerning a difoute between his church and King Charibcrt. 
\ || For alliance, by infranchifements. 
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fl" laws of the barbarians ; and with relajipnlcuhi} for^ 
by the regulations * which Charlego^agne ipadc jp^cfjeo^ 

ai^vrubjeft: M ^" ;v *. /' ' ' *./, ; /./;.\„. r "/. 

Xl Thfefe taxes* were called cenfus \ the^r w^rc qcconojTikat 
rfnd not fifcal duties,* mere private fervipep^ai^ iio; ©ttb4ifc 
eb«gari6hs.-; h " ' " '*"'' , , . ' ' v^-v ., • ^w i --^v* 
, I affirm/ that what they called cenfu? at tfyrtJptyfe'-sphf 
tf*tai raifed upon the Dondrhen. Thus. I pxpv e ^j r a , fer r> 
iftulaTjf df Marculfus containing .i perjcpiiugir* frpapi.tl^ 
king to enter into holy orders, provided thq person 4*?.^ 
fr'CeDbrn, and not inrolJed in the rcgifter of th,e cenjyi* , Jfc 
pro*Vfe It* alfb hf a comnaiffion from Charlemagne, jo * 
coMt J whom he had fent into Saxony j w^i^jepafsajg* 
tn^lnfranchifernent of the Saxons fur having erabr^cqd 
Chyiftknlty, aiid is properly a charter of freedom ||. 'T&s 
prinife5 rcftores them to their former § civil liberty*, 3*4 
eifeta'pts them from paying the mr/itf* It was therefor* 
tHk fame thing to be a bondman, as to pay the carfui^t** 
\>6 free, as hot to pay it. /. v . 

By a kind of letters patent { of the, fame prince in f?« 
vour of the "Spaniards, who had been received mtq the mm, 
n&fthyV the counts are forbid to demand any cenfus of (hem, 
or to deprive them of their lands. That ftrangers upon 
tri^ii* coining to France were treated as bondmen, is a thing 
well: known ; and Charlemagne being defirous that tlxey 
fhbuld be confidered as freemen, fince he would have them 
be proprietors of their lands, forbade the demanding aiyr 
certfus of them. 

A capitulary of Charles the Bald **, given in favour of 
thofe very Spaniards, orders them to be treated like tAie 
oftfeY 1 Franks, and forbids the requiring any cenfus of 
them 1 ; consequently this cenfus was not paid by freemen. 
;*]Phe thirtieth article of the edi& of Piftes reforms th^ 
abufe, by which feveral of the huibandnaen behmgttfg to 

the 

5 LaVoif tke Allemans, chap. %%» and the law of tbe Bavarians; tltl f. 
chap. 14.' where the regulations are to be found which the tkrgy made 
concerning their order. 

• Boofc v, <^ &<j c^p^ularie*, chap * : 303; 

t t Si illc &xa|&e. fuoheoe ingenuua £t, et iu Puletico publico cesriitut 
non eft. ' Lib'. 1. formula 19. 

£ U tbfr year fB(h edition of the eapittohtries by Batofitw, vol. S p. %yo. 

I ' £t ut ifta ingr nuitatis Bagiftt firma ftshihTquc coofiftat. Lib. Lform. 19. 

J Priftinaeque libertati donatos, ct omni nobis debit* cenftt felirtos, lb. 

^ JPrAcccpcvw pr»H*fpani«» in the year 81 », edition of BaWfits, torn- *• 
p. 500. 

*,* la the year £444 edition of Baiufius, torn. ii. art. I, and *» p. ij. " 



the ting of to th6 cWrcti, fold the fends dependent, Oft 
thcSfmatiors t6 eoclefiafties, or to people qf tbeirpp|id^ 
tion, referving only a {mall cottage .to. themfeives ; by which 
means they avoided paying the cen/us ; and \t prdams* t^at, 
tfrings^ihtraH oeteftored to their primitive fituation: t^ 
eenfus was therefore, a tax peculiar to bpndmep. . t ' , 

-From thence alfo it follows, that there was no genera^ 
ctnfus in the ! rnoiiaYchy ; and this is clear from a. great; 
number of pafiages. For what could be the ineaning o£ 
this X capitulary, We. ordain that the royal cen/us Jbc$ h# 
levied m all places, where formerly it was jl lawfully Jevyd f 
What could be the meaning of that in which Qharlema^ne^ 
j orders his commiflaries in the provinces to make an ex* 
ad inquiry into all the cenfus's that belonged in fortne^ 
tithes * to the king*s demefne ? And of that f in which he 
dtfpofcs of the cenfus's paid by thofe %% of whom they are, 
demanded? What can that other capitulary |||[ mean, jr* t 
which we read, If any per/on }} has acquired a tributary : 
land, on which we were accu/lomed to levy the cen/us f and 
that other, in fine 4, in which Charles the Bald +-+ makes., 
mention of the cenfual lands, whofe cen/us had from time 
immemorial belonged to the king, J 

Obferve that there are fome paffages which feem at firft , 
fight to be contrary to what I have faid, and yet they cofi^, 
firiri it. We have, already feen, that the freemen in the 
monarchy were obliged only to furpifh particular carria- 
ges : the capitulary juft now cited gives to this h- the 
name of cen/us, and oppofes it to the cenfus paid by the 
bondmen. 

Befides, the edia ^f of Piftes takes notice of thofe free* 

\ Third capitulary of the year $05, art. 20. and 43. inferted is the collec- 
tion of Anfegtfe, book 3. art. 15. This is agreeable to that of Charles the 
Said, in the year 854,apud Attiniacum, art. o. 

U TJndccunque legitime exigebatur. Ibid. 

$ lu the year 812, art. 10, and 11. edition of Balulius, torn. i. p. 498. 

* Uadecunque antiquitus ad -partem regis venire fokbant* Capitulary 
«f the year &U, art. 10, 11. < ' < 

f In 813, art. 6. edition of palufius, torn. i. p. 508. 

%% De iliis unde cenfa exigunt. Capitulary of the yw 813, *art: 6. ' 

I D Book-*. ofthe cartularies; wt. 37. and inferted in the law of the Lom- 
bards. 

|$ Si quis tetram trirmtariam, node c6nAi4 ad partem noftratn exire fold 
bat, fufcrperk. Book 4. of the capitularies, at t. 3;. * 

4. In the year 805, * t. 8. * 

•♦*. Unde cenfus ad partem regis exhrit antiquitus. Capitulary of the year 
805, art. 8. ^ 

-1- Cenfibus vel paraveredis quosfranci homines ad regtam poteftatem ex- 
fol ere debent. 

\ In the year 864, art* 34. edition of Balufius, p. 191. 
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men wio were obliged to pay the royal cenfus for tfacai 
$ head, for tbfeir cottages, and who had fold themfdlve* 
during the famine* 'The king orders thtai to be ranfom- 
ed. This is * becaufe thofe who were manumitted by the 
king's letters did not, generally fpeaking, acquire a fall 
and pe*&& liberty, f but they paid tenfum in capite $ and 
thefe-are the people hfere meant. • - 

We mnft therefore explode the idea of * general and o* 
nivevfal o$nfiu+ derived from the Roman policy, from 
Which cenfus the rights of the lords are aMb fuppofed W 
have been derived by ufurpations. What was called cen* 
Jus in the French monarchy, * independently of the abufe 
made of that word, was a particular tax impofed on thi 
bondmen by their mailers. 

I beg the reader to excufe the trouble I mnft give* him 
with /uch a number of citations. I ihould bd more com 
cife, did I not meet with the Abbe du Bos* book on the 
eftablifiiment of the French monarchy in Gaul, continually 
in nay way. Nothing is a greater obftacfe to 6uf jttogreA 
in knowledge, than a bad £>eribrnisuice of a celebrated an-* 
thor ; becaufe, before we inftruft>> \Ve muft begin with un- 
deceiving. > < ' • 



CHAR XVI., 

Of the feudal Lords or Va&fo 



I ttAVE taken notice of thofe volunteers among the Gcr- 
ikiails, who followed their princes in their feveral expedi- 
tions. The fame ufage continued after the conque'ft. Ta- 
citus mentions them by the name of Companions % » the 
Salic law by that of men who have vowed fealty || to the 

king j 

$ De ilfit frauds hothinibus qui cenfum regium de fuo capite ct de fuii 
recellis debeant. Ibid. 

* Tbe 18th article of the fame edi«ft explains this extremely well ; it erefi 
makes a difference between a Roman fretdman and a Frank freodmao \ 
And we like wife fee there that the cenfus was not general; it deferres to 
be read. 

f As appears by a capitulary of Charlemagne in the year 813, which vr$ 
have already quoted. 

$ Comites. -, 

j| Qui funt in truftc regis. Tit. 44. art. 4. 
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king ; the formularies of J Marculfus by that of the king's 
attt'ruJlio y s_\\, the earlieft French hiflorians by that of hn» 
des *, faithful and loyal ; and thofe of later date by that of 
vaflals \ and lords. 

In the Salic and Ripuarian laws we meet with an infi- 
nite number of regulations in regard to the Franks, and 
only with a few for the Antru ftio's. The regulations 
concerning the Antruftio's are different from thofe which 
were made for the other Franks ; they are full of what re- 
lates to the fettling of the property of the Franks, but not 
a word concerning that of the antruftio's* This is becaufc 
the property of die latter was regulated rather by the po- 
litical than by the civil law. and was the {hare that fell to 
an army, and not the patrimony of a family. 

The goods referved for the feudal lords were called fif- 
cal -*- goods, benefices, honours, and fiefs, by different au- 
thors, and in different times. 

There is no doubt but the fiefs at firft were at will ++. 
(Ve find in Gregory of Tours =, that Sunegifilus and Gal* 
lomanus were deprived of all they held of the exchequer, 
and no more left than what was their real property. When 
Gontram raifed his nephew Childebert to the throne* he 
had a private conference with him, in which he named * 
the perfons who ought to be honoured with him, and 
thofe who ought to be deprived of the fiefs. In a formu- 
lary f of Marculfus, the king gives in exchange not only 
the benefices held by his exchequer, but likewife thofe 
which had been held by another. The law of the Lom- 
bards oppofes § the benefices to property. In this pur hif- 
torians, the formularies, the codes of the different barbae 
rous nations, and all the monuments extant of thofe days, 
are unanimous. In fine> the writer of the book of fiefs \ 

informs 

\ Book f . formul.' 18. 
• || From the word " trew," which fignifies " faithful" among the Ger- 
mans. * Leudes, fidtles. | Vaflali, feniores 

•«- Fifcalia. See the 14th fofmulary of Marculfus, book i. It is men- 
tioned in the life of St. Maur, dedit fifcum unum : And in the Annals of 
Metz, in the year 747. dedit ill i comitatus et fifcos plurimos. The goods 
defigned for the fupport of the royal family were called •* regalia." 

•«- See the ift book, tit. 1. of the fiefs; and Cujas on that book. 

■= B«ok ix. chap. 38. 

* Quos honoraret munerihus, quos ab honore depelleret. lb. lib. 7. 

t Vel reliquis quibufcunque bene fie i is, quod cum que ille, vel fifcus noftetf, 
in ipfis locis tenuifTe nofcitur. Lib. 1. formul. 30. 

§ JLib. Ui. tit 8. f 3. * • **- 

\ Antiquiflimo cninv tempore ficerat in dominorum poteftatc connexum, 

ut 
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informs us, that at firft the lords could, take them back 
when they pleafed, that afterwards the; granted them for 
the fpaee of a year }, and that at length th^y gpvc t&ein 
for life. . . . 



CHAf. xvii. ; 

Of the military Service of Freemen': 



Two forts of people were bound to military iefvifce j tW 
great and leffer vaflals, who Were obliged in coniTeo i u6nctf' 
of their fief; and the freemen/ whether Franks, Romans, 
or Gauls, who ferved under the count, and were cotninand* 
ed by him and hi3 officers. ' , ' l 

The name of freemen was given to thofe, Who oi the' 
one hand had no benefices or fiefs, ^nd on the other we're' 
not fubje& to the bafe fervices of villanage ; the lands 
they poffefled were what they called allodial eftates. 

The counts * aflembled the freemen^ and led them a- 
gainft the enemy; they had officers under them, whoweftf 
called f vicars ; and as all the freemen were divided into 
hundreds, which formed what was called a borough, the 
counts had alfo officers under them, who were called cm* 
tenarii y and carried the freemen % of the borough, of theif 
hundreds, to the field. 

This divifion into hundreds is pofteriof to the eftablifli- 
ment of the Franks in Gaul. It was made by CfotafiuS 
and Childebert, with a view of obliging each diftridl to an- 
fwer for the robberies committed in their divifion ; this 
we find in the decrees || of thofe princes. A regulation of 
this kind is this very day obferved in England. 

* " ] 'As 

ut quando vellent poflent auferre rem io feudam a fe datatfl : ftsftea vero 
conventual eft, ut per annum tantum firmitatem habcreUt ; deilide fUtOtum 
eft, ut ttfque ad vitam fidclis produceretur. >Feudorum, lib. X. tit. X. 

§ It was a kind of a precarious tenure, which the lord contented or fe- 
fufed to renew every year ; as Cujas has obferved* 

* See the capitulary of Charlemagne in the year 8 1 2, art* 3, and 4. edi- 
tion of Balufius, torn. 1. p. 491, and the edict, of Pules in the far 864* arti 
a6. tomeii. p. 186. 

f Ethabeat unufquifque comes vicaxios et contenarios fearar. - Book*, of 
the capitularies, art. 18. 

4 They were called M compagehfes.'* 

|| Publifhed in the year 595, art. I. See the capitularies, edition of Bale' 
fius, p. 20. Thefe regulations were undoubtedly made by agreement. 



Aj* the counts carried the- tfrfeeAien *gairrft f Af^rieniy, 
the feudal fcrrjs -carried adfotheif yaffals-or fetneeffitte ;* 
mil the bi&ops, abbots-, 1 or tteit *^voctrt?ji dtrricd iie^ 
V»fe theirs f. , - > 

The bifliops were greatly erabarraifed, and % inconfift- 
«nt with themielves ; ffie"jr' t&tfxetitgd of "Charlemagne not 
to oblige them any longer tq a military fervice ; and whoi 
he had granted their reijueft, the/ complained that he had 
deprived them of the public efteem ; fo that this prince 
was obliged tp juftify his intentions 'Upon this head. Be 
that as it may, when they were, exempted from marching 
againft the enemy, I cio not |uid' that tneir VaiUds,' were led 
by the counts j on the contrary we Jfee [|. that the kings 6l| 
the biflipps chofe one of their feudatories to conduct them.- 

In * capitulary } of Lewis le Debonriaire, this, prince 
diftinguifbes three. forts of vaflals, thole belonging to *fh6 
king, thole belonging to the 'biflioDS, and thofe to the 
CQunts. , T DC vaflals % of a feudal lord were hot led a* 
gainft the cnetny fa the qount, except fbrne employment 
in the iMDg''*. houlehold ^in^rfid jtne Jbr4 hirnfelf froxn 
taking ihem. ^ |' i( , , - - _' \ ' " *' ^ \ \^ 

Bet who is it that' lei the: feudal' lords* into the field?' 
No doubt the jding bimfclf, w/ia was always' at the bead of 
his faithful vaflals. Hence! we conftaatly find in the capi- 
tularies a iiftinStioin made i oetweeh the J&ing*s vaflals arid • 
thofe of the bUhops* Such brave and magnanimous prin* 
jCe».as^iMr]ungSp,ai4-nqf take tfce £eld to put tUemfelves at 
the hcacj-qfan. scclefiaftic irulitia j thefe were not, the men 
thejehofe to conquer or die wiih. ,'?' , ' _ , 

Vql.'U, V" ;" : /.£ //•;';. _ , :"..'/; But. 

* Advocati, : • • 

f Capitulary of Cfeirlemagsic »* ^ .l&r'&IJ^' art. t, a*<i 'J, .featf?* of 
Balufius, tome 2.' p. 490. •• *' * v ' .- - * '* '<" ' • '* 

I See the capitulary of the year S03, pubiiflied at Wormi, edition of Ba- 
Ittfius,p, 408, and 410, x 

{ Capitulary of Vortn*, til At jeaT 26?, edition of BalUmi^ p: 409, *«d* 
the 'council in the year $45, under Charles the Saldyin Verria palatlo, edi- 
tioAof Balufius, tome ii. p. 17. art; 8. ' '*•.>- 

I The 5th capitulary of the yeafSip, ah. *7- ctfitiohbf feltilhi*;p.-di8. 

\ JDc vafiis, dqminici*, <jui adlmc intra cafam fei^iurit, et taraen'benefiei* ' 
habere; oofctftour^tutum eA» ut cnjicunmic *x eis cum domiiip imperatorc 
domi remanferint, vaflaloa fuos cafsrto* fccdtn Wm retmeaht ; led cutn eomf- 
tt^cujy* jiagenfe,* jitfit t jre pcrmittant. Cajpitular^ z, in the ycar^xt, art. 
7. edition of Baluuus, tome i. j5. 494. w : ' v * 

4 Capitulary 1. of the year 81a, ar;. 5. De hominies noftriar," el' Epifcd-' 
ponim et Abbatum, qui t el bencficia vel taiia propria habent, Sec. Zdit. '<$ 
fealulius, tome X. p. 490. '/ 
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But thcfc lords carried their vaflals and rear- vaflals with 
them* as we can-prove by the ca pitulary f in which Chari 
jemagne ordamf that 5very fteemarj, who has fciur manor* 
Either in his own property, oi* as a benefice from fbmelx* 
Hy "dfe t fliduld march fcgauift the enemy; or follow his lord! 
. It is evident that' Chadefaagne mfcans, that the peribn who 
had a manor* of bU own fliould- xnarth under the count, 
and he who hold a benefice of i lord fhouJiTfe^oift 'alSflg 
with him;. >•■ < • •■-• — . - ■ — -• -■ - •* '-'J'* ' ■ 
. And jet the AM£ du Bos f pretends, that r vi}i*tf inea- 
fion w made itt the < ' ' ~ " 
a particular lord* no * 
tie grounds his'opinioii 
' the praft&e of that mtfipn. ; It is mudh letter ^Vttjf'^-W 
. the capitularies #emfelves j that which I have juftatfofed 
feys exprefsly (he contrary/ The treaty bettfeett Chatfe* 
the Bald rod ; bis Brothers, takes notice alfo of i^mtti,' 
who might choofe to' follow eitfyer'alorcTor the king; 
and this regulation is conformably to a jrreat matty' others. 

We may therefore conclude, that there wer> three fori* 
of military : fervices ; that of the king's vaflals xitJB had 
bther vaflals under them /'that bf the oifhops, or of the o- 
ther clergy, and their vaflals; and, in fine, thai c(f the count 
who commanded fh'e freemen. - " ~' u ■• 

Notbut tbc vaflals might be alfo fiibjeft t6 the count ; 
as tbofc who ; jiavo a particular command art fubbrdinate 
'to him who is invefted wklj a more general authority; 

Wei even find that the cpiuit and the king's commif&rles 




outrage^ ^icy Were ~folije& to the cotreaiori of ttiife count, 
tuilefs they chofe to Submit rather to that of the Idtt'gl * : * 



CHAP. 



*, .: 



f Ja tha yaar $ia» cbapu i. edition of Balufius, p. 490. Uc omnia -boot 
liber, qui quatuor manfos veftitos de proprio fao, five de afiepjas benetftio 
Jiabet, ipfe fe praeparet, ct ipfe in hoftem pergat, iive cum ftnjofrefuo. ' - 
'« 4 TojnfciiL boak.6. chap. 4. p. ^99. eflabliihment of tnq French monarch/. 

* Capitulary of the year 8&, art. x 1. Apad Vernis palatium, edit, of B* 
lufias, tome ii. p. aty. 



*rVt 



fltap.*8 r i fOF J,A;WS, 0^7 

/. ., chab. xvjn, , : 

*^fj. : WfS. % ^un^n^ental Drjnciyple' of the monarch^, tftaj 
yhofoeyer wasfubjeci to tjie inilitary power of another 

jpfufoo, ^y^as fuhjecl: alfo to hjs cavil jurifdiftion. Thus 
the capitulary f of l^ewis 1^ Debonnajre in the War %t$i 
jmakes the military power 9f the count, amf his civil ju- 
jfrdi&io^ over the freemen t keep always an equal pate. 
*J*hu§ tfye pfacita * of the count who carried the freemen 
tgaioft, {he enemy, were J^ called the placita of the free-* 
aaen; from whence % undoubtedly came this maxim, that 
the queftiqns relating to liberty could be decided only in 
$be count's filqcita, and not in thofe of his officers. Thus 
tbp eount never led the yaffals J belonging to the bifbops 
Qrto jthe abbots againft the enemy, becaufe they were not 
, f ubjeft to the pivi} jurifdift ^on ? Th us h e neve rcoram and* 
ed the rear-vaffals belonging to the ldng ? $ vaffals. Thus 
the gloflary |[ of the Englilh laws informs us^that thofe to 
whom UK the Saxons gave the name of <;oples % were by the 
JNormans called count? x or compani?ns t becaufe they Inare4 
the judiciary fines with the king. Thui we fe£, tjiat at all 
times the duty of a vaflal 4 toward$ his Ibrcl, was to bear 
firms f, and to try his peert in h is court. 

One of the reafons which produced this connection be- 
tween the judiciary right and that of leading the forces^ 
pgainft the enemy, was, becaufe the perfon who led them 
exacted at the fame time the payment of the fifcal duties, 
jvhich confined, in, fome carriage-fervices due by the free- 

tJ % - men, 

f Aft. I, a. and the council in Yerno palau> of the year ZaS% art. 8. edit, 
pf Balufius, torn. i ; #p. 17, 

* Orafllzes. 

L Capitularies, book 4. of the colle&ion of Anfegife, art, 57, andi the jtlj. 
capitulary of Lewis le Debonnaire in the year 819, art. I4. edit, of Balufius, 
rpme i. p. 61c. 
'. $ See the t th note of the preceding chapter. ' 

| It is to be found in the coUedioB of William Ltmbard, deprjfck An? 
glorum legibus. 

|| In the word Satrapia. 

1 Thit is well explained by the Affixes of Jerufakm, chap. %&. and %%%* 

J The advowees of the church (advocati) were equally at the hpad o{ 
their placitaj and of their miHtia. 
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men, and in general in certain judiciary psofrts, of which 
we fiiaU treat hereafter.. ',....'' 

The lords 'Had the rigljt of adminiftering juflice in Jheir 
fief, by the fame principle aa the counts bad it in their 
counties. And indeed, the counties, in the feveral varia- 
tions that happened at different time*, always followed the 
variations of the fiefs ; \?oth were, governed by the- fame; 
plan, and by the fame principles* Jn a word, the counts 
in their counties were} lords, the lords in their fignories 
were counts, ' • • « ^ 

Thofe have been miftaken who confiderc4 the counts as 
civil officers, and the dukes as military commanders. BotM 
were equally civil * and military officers : The whole difc* 
ference confided pi the duke's having feveral counts under 
him, though there were counts who had no duke over 
them, as we learn from Frgdegarius f. ' 

It will be imagined perhaps that the government of the 
pranks mtift have been very fevereat that time, fince the 
iaine officers were invefted with a military and'civil* pow- 
er, nay even with a fifcal power, over the fubjefts ; which 
in the" preceding books I have obferved to be diftingoi- 
fliing marks of defpotic authority. 

But it is not to be believed that the counts pronounced 
judgment by themfelves, and Stdminiftered juftice in the 
fame manner as the balhaws do in Turkey : In order to 
judge affairs they afiembkd a kind of affizes, "where thej 
principal men appeared. *'•-'•'•-'•"• ■ ' • " v ■ • ! 

7 In order to underftand thoroughly what relates to the 
judicial proceedings, in the formulas, in the laws 6f the 
barbarians, and in the capitularies, it is proper to obfervej 
that the functions of the count, of the grafio or fifcal judge, 
Und the centenarius, wefe the fame 5 that the judges, the 
ratbimburgbers, and the flierifis, were the fame perfons 
Under different names. Thefe were the count's affiftants, 
and were generally feven m number; and as'he was 0- 
bliged to have twelve perfons to judge J, he filled np the 
number with the principal then ||. ' 

But 

* See the 8th formulary of Marculfas, book 1. which contains the letters 
given to a duke, patrician, or count; and invefts them with the civil jurif- 
didioo, and the fifcal adminiftration. 

f Chronicle, chap. 78. in the year 636. 

J See concerning this fubjcci the capitularies oJl.ewU.le Debonnaire, ad- 
ded to the Salic law, art. *. and the formula of judgments given by du Can- 
ge in the word Booi Homines. < ' > « , . 

, H Per bonos homines, fometimes there were none but principal men. See 
the Appendix to the formularies of Marculfus, chap. 51. 
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But Who hadthe jurifitiaion, the king, the count, the 
grafot the centenarius, the lords, or the clergy, they never 
judged alone ; and this' tifage, which derived its origin 
from the forefts of Germany, was ftill-continued even after 
the fiefs had aflumed * new form. 

With regard io the fifcftl power, its nature was fucb, 
that the count could hardly abtife it. The rights of the 
prince in refpeft to the freemen, were lb fimple, that they 
eonfifted only, as we have already obferved, in certain car- 
riages which were $ demanded of them on fome public oc- 
cafions. And as for the judiciary rights, there were laws 
ivhich prevented |{ mifdemeanoiirs. 



CHAP. XIX. 

Of ComfwHtions unosg the barbatoms Nations. 

Since it is impoffible to have any tolerable notion of our 
political law, unlefs we are thoroughly acquainted with 
the laws and manners of the German nations, I fhall there- 
fore ftdp here a while, in order to inquire into thofe man- 
ners and laws. 

It appears by Tacitus, that the Germans, knew only two 
capital crimes ; they hanged traitors, and drowned cow- 
ards 5 thefe were the only public crimes among thofe 
people. When a man * had injured another, the rela- 
tions of the perfon injured took {hare in the quarrel, and 
the offence was cancelled by a fatisfa&ion. This fatisfac- 
tion was made to the perfon offended, when capable of 
receiving it ; or to the relations, if they had been injured 
in common, or if by the deceafe of the party injured, the 
fatisfa&ion had devolved to them. 

In the, manner mentioned by Tacitus, thefe fatisfa&ions 
were made by the fnutual agreement of the parties ; hence 
in the codes of the barbarous nations thefe fatisfa&ions are 
called competitions. 

U3 The 

I And Tome tolls on riven, of which I have fpoke already. ' 

jj See the law of the Ripuarians, tit. 89. and the law of the Lombards, 

book ii. tit. $%l § 9. 

• Sufcipere tarn inimicitias,- feu patris feu propinqui, quam amicitia* ne- 

tcfle eft ; nee imptecabiles durant ; luitur cnim etiam horaicidium certo ac- 

mamentorum ac pecorum mutter 0, rccipitque fatisfa&ion em univerfadomus. 

Tacit, de morib. Germ. 
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left tlife jpeo^ejn &Wfeu*fuAij hi wWcV'c^e^ii*^^ 
variance jwas in tome meafure in the" tf ate* or mi&rty^ttSt 
in* whist Ving unrelWained' either by abiSBdfetf di^ fcMT 
law K tncy t miglit give Ioofe to their revenge*, j.ftf Ifflejp hatf ; 
obtained * fati*faaion. Even thts law was^ riWtkttoA ; i 
regulation was made *, that the peWSn ^hcWiSfe 4 p£k' 
foiight i after, fhouT^ be unm'olefted in hU^Wd'tibHift, ks 
alfo iq gping and coming from church, &nd" roth tfte ttoOtt * 
where cau(es were tried. ^ , , 7* ' 

The compilers of the Salic |awi cite f ari aiitWt ^%« 
of tW Franks, by which,aperfon wh£ had frfrg. a (JOrpfe 
out, of the ground in order to (trip it, ihoultf bepbaniihed 
from frcie^r, till the relations had confented to his being 
readniltfed. t And as before that time a jkrphibitrbii was 
sna4e to every one, even to his own wife, not tb give hitn a 
morfel of bread, or to receive him under their' roof; fuch 
a rnan^wa^ in refpeft to others, and others in irfpeft to 
bicn^ in a, ftate of nature^ till an end was, put to this itate 
by a qoiUDofiuori. * ^ '* ^ " 

^Th^^xcepte'd, 'we fihef thai the'lages of the 4in%fcnt 
barbarous nations thought of determining hy themfelves, 
ifrbat would have been too long and "too datigeToiU tiff eX- 
pe&frorn the mutual agreement of ttye parties., Ihejr 
t£ok care' to fix the value of the compoiftibn which the 
party injured wa§ to receive. All thofe barbarian' laws 




j^rejd^an^ infifts upon tfie faine" fatrsfaSioh as he himfeff 
^ould hive defaahd^d !h cold blood. J "'"'' ' J 

fiy the cftabliffiing of thofe la ws, w the German Wfbns 
Quitted "thit ftate of nature, in which they fcem' to have 
lived in Tacitus.' time. 

^^di^is 7 declares in the Jaw of ]J the Lombards, that he 
Had mcreafed the compositions anciently accuftojned for 
wounds, to the" <tod that the woftnded perfon being f\illy 

Ai ./ ; \^'~ .' ,, ' .,^ . '*>../. ***** 

i See this l*w in the id title on murders; and Vvlenur'* addition o» 
joW»c»ie*. 4V ^ ' 

-' '* Addititlfapientttirt.tif :i. J i.- * - 

—t*Salic!aw,tk.j8.§ t tit. 17. 

i The Salic )**• afe admirable in this rtrpecV; fee dpctiaDjrlh«tfck»* 
|> 4* 5* -6* ^d 7» which related to the Healing of cattle. 

| Book i. tit. 7. $ 15- 



iatji$6c4, aU ^^^s fhould.ccafe. In fa£^ as jhe Lon> 
bajds,, -from ,a . vgry ppor peqpW, ww grown ncft'hy th*. 




; ■ ; -v; (Wl " 1 . Vf .-■■"*-• ^ nations to make the dif- 
fejrsjtf Sp^ .?£ ^V ^ow ejitaQti • ,..,. : > ' . * 

;Xh|j prwcipai wmpofeion was that which the munierer 
paid ^o the r5&t^iis ofthe dcceafed. The;biitTerenee'of '* 
Stations produced a difference in the dompofitibns : Thtos hi 
the Jaw of the Ansli, there was a compofition of fiaf hun- 
dt$& £qu> fox t% l^VLvdcroiinadeliftgj two hundred for 
that of a freeman, and thirty for killing a bondman. Th& 
greatnefs therefore of the compofition fiied 6n the life of a 
man, was one of his principal prerogatives; for, betide 
the diftiiifljon it made of his perfori, it likewife eftablifhed 
a greater fecurity in his favour among rude and violent na- 
tion^ t ^ ^ # ; ,. , ,. . . . ^ ,-_ 

..This we ar^. made fenfible of by tfie law of th£ f Bava- 
rians : It gives the names of the Bavarian families Wh6 
received a double compofition* becaufe they were the firft 
t after the Agilolfings. The Agilolfings Were of the du- 
cal race, and it was cuftomary with that nation to chufe a 
duke out .of that family ; thefe had a quadruple compofi- 
tion. The. cpmpofitiqh . for the.divke exceeded by a tnird^ 
that which had been eftablifhea 4 for the Agilolfings : Becaufi 
he is a duie % fays the law, a greater fybndur is paid to him 
than to. bis relations., ' 

All thefe compoftttons were; valued ih tnonjey; ' But ai 
thole people* efpeciaUy when they lived in Germany; had* 
very little ipecie, they , might payjt in.cattle^ corn^n^bte- 
fcbles, arms, dogs, hawks ||, lands, &c. Very often {he 
law itfelf if determined the value of thofe things; ; which 

. U4 ; ; ; e3r> 

* See the law of tKe Angli, tit. X. $ i, 9, anil 4. ibid, tit, '&* 16, the law 



of jthe.Ba varans, tjt. l. chap'. S, and 9, and the law ofthe FrTflam, tit. X5. 
" f ri$. %. chap. v>\ ..-.-. \ t \ 

I rioaj4f a^ Ozia, Sa^aoa, t^iiiittuai Aikfli. Ihid* _ ,- : , 
" J) Thus the law of Ina valued life by a certain (urn of money, dr by a cer- 
tain portion jpf land,, l<egis Inae regis, titulo ae villico regio, dc prifcis An* 
glo rum Jegibus* Cambridge, 1644. ; ^, 

f . See the law of the Saxons, which makes this fame regulation for.jfese; 
>al people, chap. 18. See alfo the law ofthe ,&ipuaria«t, tit. $$.,§ f$. %the 
law of the Bavarians, tit. z. fe&. 10, n. Si aurum noo habct, 4oi*c$ i ajjai» 
|>eiinii»m,'mttcipia J t«»ara r &c, , . Vr \, ... ,. ,;,r t 
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explain* h©w*it was" ^oflibk for lhe«n tehave fuck a anot- 
her of pecuniary punifbin&nts with fa very little money. 

Theft Jawe were< therefore employed in detertasaiag ex- 
sjSlry the" difference of wrongs injuries* and crimes?} fJothe 
end/ that eve*fjr ©tte might know precisely how for he had 
been injured of offended; th* reparation he was to receive* 

* and efpecially that he was. to* receive no* more* ♦ 
- Iri thti light it 14 cafy to conceive* that a person who 
had takes revenge after having received fotisfafttDiiy was 
guilty of a very great crime. This crime contained a pub- 
lic frt well- as a private offence? It wad a contempt of the 

. vtiy law itfelfr Actime which the legifla£or&$ never fail- 
ed to pjimfltt 

. There was another crime, which ahove- smothers was 
confidered aa dangerous *» when thofe people loft iotne- 
thiag of their fpirit of independence, and when the kings 
endeavoured to cftablifl* a better civil adminift ration i This 
was the refufing to give or to receive fatisfadion. W< 
find in the different codes of die htwi of die Barbarians, 
that the kgiflators obliged f them to it* In fafit, a per* 
ion who refofed to receiw farofaftion, wanted to preserve 
his right of revenge - r he who refufed to give it, left the 
right of taking revenge to the person injured j and this is 
what the fages had reformed in the inftkutioife of the Ger> 
mans, whereby people were 4 invited, bat not compelled to 
compofitions. 

I have juft now made mention of a text of the Salic law, 
in which the legiflator left the party oftended at liberty to 
receive or to refute fatisfa&ion ; it is this law $ by which 
a perfon who had ftripped a dead body was expelled frond 
fociety, till the relations, upon receiving fatisfa&ioo, pe- 

. ; titioncd 

| Set tht law of the Lombards, book i. tit. 15. fed. IT. ibid, book L tit. 
p/. fed, 8. and 34. ibid, fee* 38. and the capitulary of Charlemagne in the 
year 8oa, chap. 3*. containing an inftruction give* to thofe whom he lent 
into the province*. 

• bee in Gregory of Tonre, book vii. chap. 47. the detail of a precis 
wherein a party lofe& half the compofition that had been adjudged to him, 
for having done jufticc to. himfelf, inftead of receiving latisfa&ion, whatever 
injury he ihight have afterwards received. 

f See the law of the Salons, chap. 3, and 4. the law of the Lombards, 
book i. tit. 37. fed. 1, and %, and the law of the AllemaDS. tit. 45. fed. x. 
and a. This laft law gave leave to the party injured to right hkoielf upon 
the (pot, and in the firft tranfport of paffion. See alfo the capitularies of 
Charlemagne in the. year ^^% chap. a». in the year 80a, chap. 3*. and 
alfo that of the year 805, chap. 5, 

$ The compilers of the laws of the EUpaariani feem to have fofteaed this. 
Sec the 85ft title of thofe law*; 
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titbned for hi* 'feting re-admitted. It was owing to the 
*efpe& theyha^ for. facred things, that the compilers of 
tiie Salic laws did not meddle with the ancient ufage. 

It would have been absolutely unjuft to grant a compo- 
fition to the relations of a robber killed in the fad, or- to 
the relations of a woman who had been repudiated for the 
crime of adultery. The law * of the Bavarians allowed 
no compofition in the like cafes, but puniftied the relations 
who fottght .for revenge. . 

It is no *are tiding to meet with competitions for invo- 
luntary a&ions in the codes oft the laws, of the barbarians* 
The law of the Lombard* is generally very prudent ; it f 
ordained, that in thofe cafes the compofitiona fljquld be ac- 
cording to the perfon-s generofity ; and that the negations 
fliould no longer be permuted to purfue their revenge. - 

Clotarius the Second made a very wife -decree : He for- 
bade % the perfon robbed to receive any clandestine com- 
pofition, and without an order from the judge. We ihatt 
lee prefently the motive of this law. 



CHAP. XX. 

Of what was afterwards called the JurifdicTiioii of the Lords. 

Beside the compofition which they were obliged to pay 
to the relations for murders, or injuries, they were alfo 
under a neceffity of paying a certain duty, which the codes 
of the barbarous laws call fredum ||. We have no term 
in our modern languages to exprefs it ; yet I intend to treat 
of it at large ; and in order to give an idea of it, I begin 
with defining it a recompence for the protection granted 
againft the right of revenge. 

The administration of juftice among thofe rude and un- 
polled nations, was nothing more than granting to the 

the 

• See the decree of Tafliilon, De popujaribus legions, art. 3, 4> 10, 16, 19. 
the law of the Angli, tit. 7. 

f Book*, tit. 9. (eft. 4. 

\ Pa&us pro tenore pacts inter Chfldcbertum et Clotamm* anno 593, et 
decreto Clotarii II. regis circa annum 59$. cap. II* 

jj When it was not determined by law, it was generally the third of what 
was given for the compofition, as appear* in the law of the. Ripuarians, chap. 
89. which is explained by the third capitulary of the year 813, edition of Ba~ 
lufius, tome 1. page jia* 



8*4 tumwil'w B ~K^C?: 

ptffiwUllfip *adHi«wto)itfri^a <#nce, ^^oi^m ^Bfioftj 
th^iwfcej* $f<tf* pw*y Hoff^oi, at^c^gii^gSc'Jattcr. 
toi^<^tvpf]^^^^jwi4u5 ^ .hiflx-; ^o^^tbafc 

MHwst juftiifc^a* ^iiftiqia^^ Jb .fcrdep ^i^ttA,*!*? 
cwminat ag^feft^th^paijji jnjai*d«;' ,.*.,,, 4? {1 v ; > , Tj 
^ r1be,«»AB* of j^^ha^^a tyw* bav^gi^njas A& cafes 
in which .rf|efe,/^^^j^.b^4en>^^ VWww^wft^, 
latiw* could w& prn/ecufe, tljej, aljpw oCnp jj^d^i^^ia 
fe& Wb*n ihfrc, wa* w - pjfcfceutf Qa* ¥ thefce, f ojtfd '-.Jfe no ,- 
cojnpofuion foe * pjpteaipA 9gain^>tV . ^^4^*0? &▼' 
of. the J) l4>o»hard&, if a perfqn happened to kiUa fr^maft 
bj^chanfi^be paid tte >x*due;of ?the manjullsfl, swh^u^tf^ 
^/SyrfWPi^^Mif^^s. he.haji kiUeihin* iav^lini^r^^t 
ww.wMbfi}C¥fe in which the relations . Were aBowdd tM 
. right #f fcyflng^. .. "Rita- iptrtlie ,1a w of the K^pu^y^s & 
wJhw a man! was killed ytjcfh a piece of wQo4^or v^idi an/, 
ju^trw^nt m^ie bj man* th$ inftr^menjt or ^the, ^ipe of 
wood v(?s deemed, culpable, and tjie relations f$ral qpiin: 
thenar fpf th/ei* <jfw^,vif?, but were not ajl.owedl.to ?qpm?a& 
tbtjridnt** .^ . , ,... .... , .. . _ ,7 '- '. 

- Jo .Jjfc$ nvsnner* when a beaji happened to tuU a man; 
th* * fcuiMilaw ^ftablifned acompofition ) without. / th > c J^;<-: 
rfi«9? r h^caufe the relation* of the dpceafed were no^gjptoft-* 

Iq^ fiiif, M wa* qrdiaine4 b£ the + Salic law, thaf a chiW 
who bad cDtfimittefl a fault before, the age of twelve", ffi6uld 
paj the composition without the frcdum : As he was not! 
jet ab^it^^at arfas, hq' could, not bein the cafe in which* 
th« party iffltyP&i °* his> relations, had ,* rigfa to' demand 
f^Sf^ft^i '«;-«/• ' tv ;-..\ ., ..i. -. . [ **- 

r Jtya^ffh^fltfminal tfcatLpalcl the freiuih fo ; tf tfje . peactf 
*nd feturhy $f >bich he . had been deprived byhU crime*; 
and which , bf '. might f ecovex bjf pro^eftion. J$ut a cjiildf 
^id not lpfe this fecurity ; he ^atf not a man, and confe- 
^uently could not be expelled from human foci^ty. : 

Hhh jrfjfom t wai alpcajt right in favour of thf Jjetfqh' 
who wa^t jtKige of .the diMria. Yet the kwofth'o £R> 



Tit. 46. See aifo the Uw of the Lombards, bo6k f. ckap>.^fca»> 
tindeiiibrwVa t^. &j<&Whi«ewn pt^e,&U . , ^ ., . 

f Tit.a8« fc&.'4.v )). .:*.',. ••»>>-*. 

>*^ AM+?>pc*n tyAc^to^ff/W^iM II. iit the jrwj$>$« ; JErcwti- 



puafiaT# fetbade Mrh w tfettahd it KStfifttf -,< ft<tt&ined,> 
that the party who had gained the caufe fttiiltd **6*&t* ity 
and car>y it td the exchequer, to the entf 'thatftefre might 
be an etettoal p^te, feys the few, ambiig thtfiypuafitasv" 
•Die greatoefs <rf the fredum Wa* -propdttten'ed. to«h# 
greatoefs of the J proteakni': Thtas thief fhtinm for th©> 
khig r s'proteftioti wad gteate^ than ~Vtoat *a» granted for 
the prote&iori x>f thfe xftm&t;- of of the otfce* judglS. ' 

Herel fe* the orighi of the jurifdiaion of the lords* 
The fitfs wmprifced very large territories, a* tt££etit* from 
a vaft number of records. I have already pi^oved that? 
the ktrigs rflifed no taxes on the?' land* BelOttgitJg t* th* di- 
vffioii Of the Franks ; jnuch left coold they^teferve t* 
thenlfelves stay duties on the fiefs. Tho&Wlity obtained 
them, had in this refpeft a full and perfeQi enjoyment/ 
reaping every fruit and pofible emolument from ^em. 
And as one of the moft confidence * eiiroknrteirt* was'tbe 
judiciary profirs (/reda), which ' were receive* fc£*ttr£irig 
to the ufage of the Franks, it follbwed from thence, that 
the perfon feifed of the fief, was aKb feifed of the jurisdic- 
tion, the exercife of which confided of the compofifiows 
made to the relations, and of the profits accruing to the 
lord j it was nbthing more than ordering the payment of 
the compositions of the law, and demanding the few ikies. 
We find by the formularies containing a confirmation of 
the jperpetuity of a fief, in favour of a' feudal lordf, or of 
the privileges of fiefs m fav6ur of % chnrchei, that the 
fiefs were poffeffed of this right. ' This' appears alf6 from 
an infinite number of charters || dontaimng a pfdhibitiotx 
of the king's judges or officers of entering Upon thfe terri- 
tory in order to exercife any aft of judicature wfoatfttevery 
or to demand any judiciary emolument. Wftehih* king's 
judges Could no longer demand any thing 1h ^ <Hftfi&, they 
never entered it ; and thofe to whom this diftrifl xvas left; 
v " ' :; ' " " * tfxfcttifed 

$ Capitulare incefti anni, chap. 57. In Bafcfius, tome 1. page 515. and it 
is to be obferVcd, that what Wa» catted ifedunvor faida/ in the\monuments 
of the firft race, it called by the name «f teuknwm in thole trf tfiejfecood jpec.; 
as appear* from the capitulary de partibus Saxoniae, in tne year 789. 

• See the capitulary of Charlemagne, de villis, where he ranks thefe frc- 
da among the number of the great revenue* ofwhat was called viHsa, *r the 
king's demefnw. •■ » / 

f See the 3d, 4th, and 17th formula, b<wk i; of MarcafcW . * 

\ See the 2d, 3d, and 4th formula of Marculfus, book t ' > *> . \v . ■ 1 
j| fee die cotic&tas of theft* chattel «n>ecfeltiy that *trthe end nf the 5th 
Tttjume of the hiftorfenft of France, pubfc&ed fcy the Beocdi&ine menkv ' 
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cxercifeji the fame, fun&ions ad bud been <kc*c tfed before 
by the judges. 

The king's judges, ace fqrbiddea alfo to, oblige the par- 
ties to give Security for. their appearing before them; 
it belonged therefore to the perfon wh.oha$ received the 
territory in fief, to aema^d this (ecurity. They jwermdn 
alfo, that the Jung's cbrnmiQaries ihaUao loogtr infill upoa 
being accommodated with a lpdging » i n «ffed f . they no 
longer exergifed any fun&jbn in thole diftrifta. 

The administration therefore of juftice* both in the old 
and new fiefs, was a right inherent in the tery fief itfislf* 
a lucrative right which cooftituted a part of it, . For this 
xeafon it has been cpnfidered at a)l times in this lights 
from, whence this maxim arofe, that jurifdi&ioos are pa« 
{rimonial in France. 

Some have thought that the jurifdiftions derived their 
origin from the manumiffions made by the kings and lords, 
in favour of their bondmen. But the German nations,- 
and thofe that defcended from them, are not the only people 
who manumifed their bondmen, and yet they are the only 
people that eftablifhed patrimonial jurifdi&ions* Befides, we 
find by the formularies + of Marculfus, that there were 
freemen dependent on the jurifdidions in the earlieft times i 
Theix>ndmen were therefore fubjeft to the jurifdi&ioo* 
becaufe'they were upon the territory ; and they did not 
give rife tor the fiefs for having been comprifed in the 
fief. 

Others have taken a fliorter cut.: The lords, fay they,- 
and this is all they fay, ufurped the jurifdiftions. But 
are the nations defcended from Germany, the only people 
in the 'world that ufurped the rights of princes ? We are 
fuffiofently informed by hiftory, that feveraJ other nations 
have encroached upon their fovereigns, and yet we find no 
other inftance of what we call the jurifdi&ion of the lords. 
The origin of it is therefore to be traced in the ufages and 
cuftoms of the Germans. 

Whoever has the curiofity to look. into Loyfeau *, will 
.-'.<*>- .be 

f See the 3d, 4th, and 14th cf the firft book, and the charter of Charle- 
tnagae, in the year 77 1, in Martcnne, tome 1. anecdot. colled. 1 1. fraett- 

pientes jubemua, ut ulius judex publicus homines ipfius ecdefUe et 

xnonafterii ipfius Morbacenfis, tam ingenues quaa ct fervos, & qui fuper eo- 
rum terras manere, &c. 

« Treatiiic of Tillage jurifdidions. 
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be fuprifcd at the maimer in which this author fiippofes 
the lord* to have proceeded, in order to form and ufurp 
their different jurifdi&ions. Thej muft have been the 
moil cunning' people in the world ; they muft have robbed 
and plundered, not after the manner of a military people, 
but as the judges of a village and the attorn ies ..rob one 
another* Thofe brave warriours muft be faid to have 
formed throughout all the particular provinces of the 
kingdom, and in fo many kingdoms, a genera) fyftem ojf 
politics : toyfeau makes them reafon as he himfelf reafon- 
ed in his clofet. 

Once more : If the jurifdi&ion was not a dependence of 
the fjef, how come we every where f to find, that the fer- 
vice of the fief was to attend the king pr the lord, both in 
their courts and in the army ? 



,C IJAP. XXL 

Of the Territorial Jurifdi&ion of the Churches 

-The churches acquired a very confiderable property. We 
find that our king's gave theni great feigniories, that is f 
great fiefs; and we find jurifdi&ions eftablifhed ajt ,the 
fame time in the demefnes of thofe churches. From 
whence could fo extraordinary a privilege derive its origin ? 
It muft certainly have been in the nature of the thing 
given ; the church land had this privilege, becaufe it had 
not been taken from it. A feigniory Was givqn to tt^e 
church ; and it Was allowed to enjoy the tame privileges, a$ 
if it had not been given to a vafial. It was alfo f objected to 
the fame fervice as it would have paid to the ftate, if it 
Jiad been granted to a layman, according to wbatffre have 
already obferved. ' «, ' 

The churches had therefore the right of demanding the 
payment of compofitions in their territory ; and of infift- 
ing upon the fredum ; and as thofe rights neceffarily im- 
plied that of hindering the king's officers from entering 
upon the territory, to demand thhkfreda, and to exerciffi 
a£h of judicature, the right which the ecclefiaftipa ba^.p^.' 

••'•-■ a dminifteriny 

f See Monf. da Cange on the word Hominium. . 
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'* finds a rotbcr in another hundred thafe'fafe fiwa, or in 
«* the limits of our faithful vaffals, and does not drive him 
•' out, he £Uall reprefent the robber or purge him by oath.* 
There was therefore a difference between thediftri& of the 
ctntenariiwA that of the'vafTals. 

This decree f of Childebert explains the conflitution of 
Clotarius in the fame year, which being given for the 
lame cafe and fa&, differs only in the terms ; the conftitu- 
tion calling in trufie. what by the decree is called in term- 
tiis Jidelium noftrorum, Meffieurs Bignon and Ducange * 9 
jvho pretend that in trufie fignified another king's demefhe^ 
are miftaken in their conjefture. 

But, to fimfh the difpute at once, the fecood «ce %rat 
neither in diforder nor in its decline under Charlemagne : 
during his reign there were no ufurpations. If then the 
patrimonial jurifdtdions were eftablifhed in his time, this 
convenient fyftem falls of itfelf to the ground, 

Pepin, king of Italy, in a conftitution ||j| that had been 
made as well for the Franks as for the Lombards, aftet 
impofing penalties on the counts and other royal officers 
for prevaricatibns or delays in the administration of juftice, 
ordains J that if it happens that a Frank or a Lombard 
poffeffed of a fief is unwilling to adminilter juftice ; the 
judge to f?bofe diftrift he belongs, fhall fufnend the «er- 
eife of his fief, and in the mean time either the judge or 
his commifiary fliall adminifter juftice. 

It appears by a capitulary || of Charlemagne, that the 
kings did not levy the frrda in all places. Another fl" cm* 
pituiary of the fame prince repeals federal articles of the 
Salic, Burgupdian, and Rotpaa law, to the end that hit tt 

. . vaffals 

i Si *eftigiuni cotnprpbatur (atroais tamea praefentia nihil krage nmk. 
tar\do; aut fi pcrf^uens Utrooem fttum comprehenderit, integram fib* com- 
pofitionem accipiat. Quod fi in truflc invenitur, medictaeem compofitioni* 
ixuftis adquirat, et capitale exigat a iatrone. Art, 1, tti 3. 
• • Sec the gloffary on the word Tntftis. 

U| Inferted in the law of the Lombards, Jjook 2. tit. 51. fe&, 1 4. it it theea* 
pituiary of the year 793, in Balufius, p. 544. art. to. 

\ Et fi forfitan Francus aut J^ongobardns habeas beneficram juftitfaun. 
facere noluerit, ilk judex inciijus minifterio fuerit, contrail cat illi beneficium 
fuum, interim dum iple aut miu4i> ejus juflitiam faciat. See alfo the fane 
law of the Lombards, book a. tit. 5*. J a. which relates to the capitulary 
of Charlemagne in the year 779, arc. 21. 

|J The third of the yeai 81 j art.' jb. ' 

\ The fecond of the year S 13. Balufius' edition, p. 506. 

\\ Uc unufquifque fidelis juftitias ita faccret. IbiAj 
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vaflals maj ^frrye ^uniformity in thcr idminiftratkw* 
$f juflice. J&y another *. of the fame prince we find the\ 
feudal laws, and feudal cottrt already eftabliflied; Ariothct 
of Lewis le Dcbonnjdte prdaLn^, (hat when, & perfon pofc 
feffed of a fief does not admiiyfter. jiiftice t» or hinders it 
from feeing a4mi^iftered, (he king's commiiTaries JfhalHive 
upon him at difcretion, till juftke be kdminiftered* J, flialjL 
likewife qiiote two || capitularies of Charles the Bald, one 
W the year '"8|6i ; tfhere we find die particular jurifdic- 
tions eftablifhed, with judges and fubordinate officers i and 
the other § of the year 864, where he makes a diftin&ion 
between his own feigniories and thofe of private people. 
; . We have not ( the original grants , of the fiefs, becaufe 
they were eftablifhed by the diviflon which is known to 
have been made among the conquerours. It cannot there- 
lore be proved by original contracts,, tl^at the jurifdidiohs 
were at firft annexed to the fiefs : but if in the formularies) 
Qt the confirmations, or of the tranilations, or" thofe fiefs, in 
perpetuity, we find, as already has been obferved, that the 
jurifdiflipp was there efcbliihed ; this judiciary right muft 
certainly have been inherent in the fief, and one of its chief 
prerogatives; , . „ t , # _ 

We have a far greater number of records that eftablifh the 
patrimonial jurifdi&ioti of the clergy in their difir^&s, than 
to prove that of the benefices or fieis of the feudal lords ; for 
which there are two reafons. The firft, that mo^ of the re* 
cords noip extant; werepreferyed or collecled by the monks; 
for the ujte of their monafteries^ The iecond, that the patri- 
mony of the ieverai churches having been formed by par* 
ticplar grants, and by a .kind of exception to the order e- 
Itabliflied, they were obliged to have charters, granted to 
^hem ; whereas the conceffious made to the feudal lords 
being confequences of the political order, they had no occri- 
fion to demand,* and much lefs.to preferve a particular char- 

Vol. II. 3C ret. 

• TKefecond capitulary of thenar 8I3* . , 

f Capitulare quintum anni 819, art. 43. Balufius' edition, p. 617. Ut 
nbicunqae miffi, ant epifcopum. aut abbateni, aut alium quemlibet honore 
braeditum invenerint, qui juftitiam fecerit noluit vel prohibuit, dt ipfifis re- 
ou» vivant quatodiu in. co loco juftitias facere debent. 

j| Edi&um in Cariuaco in Balufius, tome %. p. 152. Onufquifque advo- 
catus pro omnibus de fna adVbcatione, ....... in convenient^', m cum minr- 

fterialibus de fiuuadtoclatiohe quos invencrit contra* huhc bannum noftrum 
feciffe, caftiget. 

§ EdiAuro Piftenfe, art. 18. Baldfius* edition, tome 1. p. i8r. Si in fif- 
tunrf noftnmi, vel in quamcunqoc immunitatcW, aut *licuju* potentispotcf- 
{ atem Vel proprietatcm confugerit, &c. 



3*4 t H E S PI R I T SopkXXX* 

with a uioft admirable exa&nefs all the events of thofc 
times ; ftill this republic remains invifible iip ancient as* 
thors. For there is a wide difference between proving by 
a paffage of Zozimus t, that under the emperour Honori- 
us the f country of Armorica and tae-other provinces of 
Gaul revolted, and formed a kind of republic - r and (hew- 
ing us, that, notwithstanding the different pacifications of 
Gaul, the Armoricans always formed a particular repub- 
lic, which continued till the, conquefi of Clovis ; and yet 
this. is what he fliould. have fliown by ftrpng and fubftan- 
tkl proofs, in order to eftabfifh his fyftem. For when we 
benold * conquerour entering a country, and fubduing a 
great part of it by force and open violence, and foon after 
we find the whole country fubdued, without any mention 
in hiftofy of the manner of its being effected, we have fuf- 
ficient reafon to believe that the affair ended as it began. 

• When we find he has miftaken this point, it is eafy to 
perceive that his whole fyftem falls to the ground ; and as 
often as he infers a confequence from thefe principles, that 
Gaul was not conquered by the Franks, but that the Franks 
were invited by the Romans, we may fafely deny it. 

• This author proves his principle, by the Roman digni- 
ties with which Clovis was inverted I he infifts that Clovis 
fucceeded to Chilperic his father in the office of magifier 
mititta. But thefe two offices are merely of his own crea- 
tion; St. Remigius' letter to C oVis* oh which he grounds 
his opinion ||, is only a congratulation upon his acceffion 
to the crown. When the intent of a writing is fo Well 
kttown, why fhould we give it another turn. ? 

■' Clovis, towards the end of his reign, was made conful 
by the emperour Anaftafius ; but what right could he re- 
ceive fr6m an authority that laded onlf one year ? It is 
very probable, fays our author, that in the fame diploma 
the emperour Anaftafius thade Clovis proconfuL And, I 
fay, it is very probable, he did not. With regard to a 
fa& for which there is n6 foundation, the authority of 
him who denies, is equal to that of him who affirms. But 
I have alfo a reafon for denying it. Giegory of Tours, 
who mentions the confulate, fays never a word concerning 
the proconfukte* And even this proconfulate could have 

lafled 

iHitt. lib. 6. 

f Totufquc tradato* Armorictis, atiacqac Galfisram p ro v i p ciae . Ik 

|| Tome *. book 3. chap, 18. p. %yo. 
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lifted only about fix months. Clovis died a year and a 
half after he was made conful ; and- we cannot pretend to 
make the proconfulate an hereditary office. la fine, when 
the coixfulate, ssd, if you will, the proconfulate were con- 
ferred upon him, he was already mafter of the monarchy, 
and all his rights were eftabiilhed. 

The fecond proof alleged by the Abb€ du Bos, is the 
renunciation made by the emperour Juftinian, in favour of 
the children and grandchildren of Clovis, of all the rights 
of the empire over Gaul. I could fay a great deal con- 
cerning this renunciation. We may judge of the regard 
{hewn to it by the kings of the Franks, from the manner 
in which they performed the conditions of it. Befides, the 
kings of the Franks were mailers, and peaceable fovereigns 
of Gaul : Juftinian had not one foot of ground in that 
country ; the weftcrn empire had been deftroyed a long 
time before ; and the eaftern empire had no right to Gaul, 
hut as reprefenting the emperour of the weft. Thefe 
were rights to rights ; the monarchy of the Franks was 
already founded ; the regulation of their eftabli(hment was 
made, the reciprocal rights of the perfons, and of the dif- 
ferent nations who lived m the monarchy, were agreed on; 
the laws of each nation were given, and even reduced into 
"writing. What could therefore that foreign renunciation 
avail to a government already eftabliflicd ? 
. What can the Abbe du Bos mean by making fuch a pa- 
rade of the declamations of all thofe bifhops, who in the 
midft of the diforder, confufion, and total fubverfion of the 
itate,.as well as in the ravages of conqueft, endeavour to 
flatter the conquerour? ' What elfe is implied by Al- 
tering, but the weakness of him who is obliged to {lat- 
er ? What does rhetoric and poetry prove, but the ufe 
of thofe very arts ? Is it poffibje to help being furprifed 
at Gregory of Tours, who, after mentioning the aflaffina- 
tions committed l?y Clovis, fays, that God la id his enemies 
every day at )\is feet, becanfe he walked in his ways ? 
Who doubts but the clergy were glad of Clovis' conver- 
sion, and that they even reaped great advantages from it j 
but who doubts, at the fame time, that the people experi- 
enced all the miferies of conqueft, and that the r\pman go*, 
vernment fubmitted to that of the Franks > The. Frank? 
were neither willing nor able to make a total change ; ancj 

X3 %F 
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few conquerours wete ever fej*ed with lb great u degtee 
of madnefs. But to render all the Abb€ da Bos' coofe? 
qaences true, they muft not only have made no change a? 
mongtt tbe Romans, but they muft have even changed 
fhemfclves, 

I could undertake tq prove, by following this author's 
method, that the Greeks never conquered Perfia, I. would 
fet out with, mentioning the treaties which, forae of their 
cities concluded with the Perfians : 1 would mention the 
Greeks who were in Petfian pay, as the Franks were in 
the pay of the Romans, And if Alexander entered the 
Peruaa territories, befieged, took, and deftroyed the city 
of Tyre, it was only a particular, affair like that of Sya* 
grius. But, behold, the Jewifli pontiff goes out to meet 
him. Liften to the oracle of Jupiter Harnmon. Recoiled 
how he ba4 been predicted at Gordium. See what a num. 
ber of towns croud, at it were, to fubmit to him ; and 
how all the fatraps and grandees come to pay him obeif- 
,ance. He puts on the Perfian drefs ; this is Clovis' con* 
fular robe. Does not Darius offer him one half of his 
kingdom ? Is not Darius affaffinajed like a tyrant ? Do 
not the mother and wife of Darius weep at the death of 
Alexander ? Were Quintus Curtius, Arrian, or Plutarch 
Alexander's cotemporaries ? Has not the- invention of 
* printing afforded us great lights, which thofe author^ 
wanted ? Such is the hiftory of the eftablijhment ofth 
French monarchy in Gaul. 



CHAP. XXV. 

^ Of the French Nobility. 



The Abbe du Bos maintains, that, at the commencement; 
of our monarchy t there was °nly one order of citizens a- 
mong the Franks. This aflertion., fo injurious to the no- 
ble blood of our principal families, is equally affronting to 
the three great houfes which fuccefEyely governed this 
realm. The origin of their grandeur would not therefore 
be loft in oblivion, night, and time. Hiftory would point 

put 
* See the preliminary difcoorfe of the Abbe du Bos. 



Chap, 25, OFLAWS. 327 

out the ages when they were common families ; and to 
tnake Childeric, Pepin, and Hugh Capet gentlemen, w$ 
fliould be obliged to trace their prodigree among the Ro- 
mans or Saxons, that is, among the conquered nations. 

This author grounds f his opinion on the Salic law. 
B7 this law, he fays, it plainly appears, that there were 
not two different orders of citizens among the Franks : it 
flowed a compofition J of two hundred fous for the mur-* 
der of any Frank whatsoever ; but among the Romans it 
diftinguifhed the king's gueft, for whofe death it gave a 
compofition of three hundred fous, from the Roman pro- 
prietor to whom it granted a hundred, and from the Ro- 
man tributary to whom it gave only a compofition of foiv 
ty-five, And as the difference of the competitions formed 
(he principal diftin&ion, he concludes, that thete was but 
one order of citizens, among Jthf pranks, and three among 
jthe Romans. 

. It is aftonifliing that his very miftake did n6t fet him 
fright. In fa&, it would have been vaiUy extraordinary 
that the Roman nobility, who lived under the dominion of 
the Franks, fliould have a larger compofition, and been 
perfons of much greater importance than the mod illuftrir 
ous among the Franks, and their greateft general. What 
probability is there, that the conquering nation fliould have, 
fo little refpedl for themfelves, and fo great a regard for tlje 
conquered people ? Befides, pur author quotes the laws 
•of mother barbarous nations, which proves that they had 
different orders of citizens. Now, it would hp very ex- 
traordinary indeed that this genera} ru}e fljould have fail- 
ed only among the Franks : This ought to have made him 
conclude either that he did not rightly understand, or that 
he mifapplied the paffages of the Salic law \ which is ac- 
tually the cafe. 

Upon opening this law, we find that the cpmpofition for 
the death of an antruitio *, that is, of the king's yaflal, was 

x 4 . fi* 

f See the eftahlilhinent of the French monarchy, vol. $. book 6. chap. 4. 
p. 304. 

\ lie cites the 44th title of this law, and the law of the Ripuariacs, tk. 7. 
and 36. 

* Qui in trufte dominica eft, tit. 44. fe#. 4. ; and this relate* to the 13 th 
formulary of Ma? culfus, de regis antruftione. See alio title 66. of the Salic 
law, 4 3. & 4 ; and the title 74.; and the law of the fUpuarians, tit. ti.; 
and the capitulary of Charles the Paid apud Carifiacuro, in tjie year 877, 
chap, ad. 
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apofition for the death of an ordinary 
Frank f was- two huhdred fous ; and for the death of an 
ordinary Jtoinan J, ohly 6ne hu&dred. For the' death of a 
Roman || tributary, who was a kind of bondman or freed- 
man, they paid a compofition of forty-five fous : But I 
ihall take no notice of this, W more than of the compofi- 
tion for the* murder of a Frank bondman or of a Frank 
freedman, becaufc this third order of pcrfons is out of the 
quettion. ' *>»<-•-.'- 

v What does our author do ? He is quite filent in refpeft 
to the firft order of perions among the Franks ; that is, 
the article relating to the antruftios ; and afterwards, u- 
pon comparing' the ordinary Frank, for whofe death they 
paid a compofition 'of two hundred fous, with thoTe whom 
he diftingui flies unde,r three orders among the Romans, 
and for "whbfe cfeath they paid different cbmpofitibns, he 
finds, that there was only one order of citizens among the 
Frauks, and that there were .three among the Romans. 

As thjs gentleman is of opinion that there was only one 
order of citizens among the Franks, it would have been 
lucky for him that there had been only one order alfo among 
the Rurgundians, becaufe their kingdom conftitiited on$ 
of the principal parts of our monarchy. But in their codes 
§ we find' three forts of cpmpdfitions, one for the Burgun- 
dian or Roman nobility, the other for the Burgundians or 
Romans of a miflSling condition, and the third for thofe of , 
a lowjer raok in both nations," |Ie has not quoted this | 
law. / ' '•' ' '* I 

- It is very extraordinary to fee in what manner he evades i 
thofe **paffages which prefs him hard on all fides. If you , 
(peak to him of the grandees, lords, and the nobility; 

-thefe, he {ays, ?;e mere diftinftions of refpefi-, and not of 

i . . ,„•...,-,..., ,.,,... .« . ..-■■ " onkr . 

f Salic law, tit. 44. § 6. 

* Salic few, tit. 44- feci. 4, 

t Tit. 44. feci. 1. 

I Th, 44. fedL 1 5. U Sal«c l*w, tk. 44. fcc*. 7. 

4 Si quia qtioJibct cafu dentem optbpati Burgundioni *el Romano nq- 
bili excufferit, iblid'os viginti quinque 'cogatur exfolterc ; de me<$ocribui 
£erfonis ingetraia, tan* Burgundionibtre qtiam ftamaitia, fi dfio% excufiiu fuerit, 
decern folidis componatur ; de inferioribus perfonia, quioque JbEdis. Art. 1, 
. 3, &<3. tit. 26» of the law of the Bnrguodtans. 
'* .** Eftabliihmcnt of the French monarchy, vol. 3. book n. chap. 4, & J< 



/order j they arc things of courtefy, and not prerogatives of 
law ; or elfe, he fays, thofe people belonged to the king 9 ! 
council ; nay, they poffiWy might be Romans : But ftill 
there was ohly one order of citizens among the Franks. 
On the other hand, if you fpeak to him of fome Franks of 
an inferiour rankf, he fays, they are bondmen; and thus 
he interprets the decree of Ghudebert. But I muft ftop 
here a little,, to inquire further into this decree. Our au- 
thor has rendered it famous by availing himfelf of it, in 
order to prove two things : The one & that all the etim- 
pofirions we meet with in the laws of the Barbarians were 
bnly civil interefts added to corporal punishments, which 
entirely fubverts all* the ancient records ; the other, that 
all freemen were judged direftly and immediately by the 
king || , which is contradicted by an infinite number of 
pafiages and authorities that inform us of the § judiciary 
order of thofe times. 

This decree, which was made in an affembly * of the 
nation, fays, that if the judge finds a notorious robber, he 
knuft command him to be tied, in order to be carried be- 
fore the king, JS Francus fuer it ; but if he is a weaker 
{>erfon, (debitor perfona), he fhall be hanged upon the 
pot. According to the Abbe- de Bos, Francus is a free- 
man, debilior perfona is a bondman. I fhall defer entering, 
for a moment; into the fignffication of the word Francus* 
and begin with examining what can be underftood by thefe 
words, a weaker perfonl In all languages whatsoever, 
every comparative neceffarily fuppofeth • three terms, the 
greateft, the len*er, and the' fmalleft. If none were 
here meant but freemen and bondmen, they would have 
faid a bondman and not a man of a lejjer power*. Wherefore 
debilior perfona does notfignify a bondman, but ?t perfori of 
a fuperior condition to a bondman. Upon this fuppofition, 
francus cannot mean a freeman, but a powerful man ; and 
$his word is taken here in that acceptation, becaufe among 
v "' '•' ; ' the 

f J&abltfhment of the French monarchy, jol. 3. book vi. chap. 5. page, 
319, &3*o. « ' 

/ \ lb. chap. 4. page 397, & 308. 

j) lb. page 300. and in the following chapter, page 319, & 320.. 

§ See the 18th book of this work, chap, ag* and the 31ft book. cbap. 8, 

« Itacjue colonia tonvenit &. ita bannivimus, ut unufqu^que judex crimj- 
nofum latronem ut audierit, ad cafam fuam ambulet, & "ipfum ligare faciat ^ 
ita'ut fi francus fueiit, ad noftram praefentiam dirigatur; Be fi debitiorfper- 
fona fucrit, in loco pendatur. Capitulary of BalufiuV edition, tome jc pagje 

% . .. ■ , ■ ... • • •■ - • • >- 
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the Franks there were always men who had a greater 
power in the date* and it was more difficult for the judge 
or count to chaftife them. This explication agrees very 
well with a great number of capitularies f, where we find 
the cafes in which the criminals were to be carried before 
the king, and thofe in which it was otherwife* 
, We find in the life of Lewis le Debonnaire J, written 
by Tegan, that the btibops were the principal £aufe of the 
humiliation of this emperour 9 efpecially thole who had 
been bondmen, aad thofe who were born among the bar* 
barians. Tegan thus addrefies Hebo, whom this prince 
had drawn from the ft ate of fcrvitude, and made archbifhop 
of Rheims. " What recompence * did the emperour 
44 receive from you for fo many benefits ? He made you a 
4< freeman, but did not ennoble you, becaufe he could not 
«' give you nobility after having given you your liber* 
" ty." 

• This difcourfe, which proves fo ftrongly the two 
orders of citizens, does not at all confound the Abbe* 
du Bos. He anfwcrs thus || ; " The meaning of this 
*' paflage. is not that Lewis le Debonnaire was incapable 
f' of introducing Hebo into the order of the nobility. He* 
!' bo, as archbifhop of Rheims, ipuft have been of the firft 
4 * Order, fuperiour to that of the nobility." But I leave 
the reader to judge whether this be not the meaning of 
that paflage ; I leave him to judge whether there can be 
any queftion here concerning a precedency of the clergy 
over the nobility* " This paffage proves only, continue* 
" the fame writer $, that the freeborn fubje&s were quali* 
" fied as noblemen ; in the common acceptation, noble* 
" men and men who are freeborn, have, for this long 
" time, fignified the fame thing." What ! becaufe fome 
of our burghers have lately afiumed the quality of noble- 
men, ihall a paflage of the life of Lewis le Debonnaire be 
applied to this fort of people ? " And perhaps, continues 
" be Jlill^y Hebo had not been a bondman among the 
" Franks, but among the Saxons, ox fome other German 

•• nation, 

t See the 28th book of this work, chap. *8. ; and tfee 31ft book, chap . 8. 
j Chap. 43, & 44. 

* O qualcm numerationem reddidftt ei! fecit te Itberum, fion Dobilem, 
<juod impofiible eft poft libertatem. Ibid. 

)| Eftabltfhment of the French monarchy, voj. 5. book *i. chap. 4. page 
^3, 6. § Ibid. 1 Ibid. 
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** nation, where the people were divided into fevcral or*. 
*« ders." Then becaufe of the Abbe du Bos 1 periapt 
there muft have been no nobility among the nation of the 
Franks. But he never applied a perhaps fo badly. We 
•have feen that Tegan * diftinguiihes the bUhops, who had 
pppofed Lewis le J^ebonnaire, fome of whom had been 
bondmen, and others of a barbarous nation. Hebo be* 
longed to the firft, and not to the fecond. Befides, 1 do not 
fee how a bondman, fuch : as Hebo, can be faid to have 
been a Saxon or a German ; a bondman has no family, 
and consequently no nation. Lewis le Debonnaire manu> 
mifed Hebo ; and as bondmen, after their manumiffion, 
embraced the law of their mailers, Hebo was become a 
Frank, and not a Saxon or German. 

I have been hitherto acting offeniroely ; it is now time 
to defend xnyfeif. It will be objected to me, that indeed 
the body of the antruftios formed a diftinct order in the 
itate, from that of the freemen : But as the fiefs were at 
firft precarious, and afterwards for life ; this cduld not 
form a noblenefi of defcent, fince the prerogatives were not 
annexed to an hereditary fief. This is the objection which 
induced M. de Valois to think, that there was only one 
prder of citizens among the Franks ; an opinion which the 
Abbe du Bos has borrowed of him, and which he has ab~ 
folutely fpoiled with fo many bad arguments. Be that as 
it may, it is not the Abb£ du Bos that could make this 
objection. For after having given three orders of Roman 
nobility, and the quality of the king's gueil for the firft, 
he could not pretend to fay, that this title was a greater 
mark of a noble defcent than that of antruftio. But I 
muft give a direct anfwer. The antruftios, or trufty men, 
were not fuch, becaufe they were pouefted of a fief, but 
they had a fief given them becaufe they were antruftios or 
trufty men. The reader may pleafe to recollect what has 
been faid in the beginning of this book. They had not at 
that time, as they had afterwards, the fame fief: But if 
they had not that, they had another ; becaufe the fiefs were 
given on account of their birth, and becaufe they were 
often given in the affemblies of the nation ; and in fine, 
becaufe as it was the intereft of the nobility to have them, 

it 

* Omnes epifcopi molcfti fucrunt Ludovico, et maxime ii quos c fervili 
cohditibne honoratos habebat, cum his qui ex bat bar is natiooibus a4 hoc 
faftigium perdu&i funt. Dc gcftis JLudovici Pii, cap. 43, $ 44. 
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it was likewife the king's intereft to give them. Thefe 
families were diftinguifhed by their dignity of trufty men, 
and by the prerogative of being qualified to vow fealty for 
a fief. In the following book *, I fhall (hew, that by the 
circumftances of time there were freemen, who were per- 
mitted to enjoy this great prerogative, and consequently to 
enter into the order of nobility. It was not fo at the time 
of Gontram, and his nephew Childebert 5 but fo it was at 
the time of Charlemagne. But though, in that prince's 
reign, the freemen were not incapable of pofleffing fiefs, 
yet it appear^ by the above-cited, paflage of Tegan, that 
the freedmen were abfolutely excluded. Will the Abbe* 
du Bos f, who carries us to Turkey, to give us an idea of 
the ancient French nobility ; will he, I fay, pretend that 
they ever complained in Turkey of the elevation of the 
people of low birth to the honours and dignities of the 
ftatc, as they complained under Lewis 1- Debonnaire and 
Charles the Bald ? There was no complaint of this kind 
under Charlemagne, becaufe this prince always diftinguiAw 
ed the ancient from the new families j which Lewis lc De- 
bonnaire and Charles the Bald did not. 

The public fhould not forget the obligation it has to the 
Abbe* du Bos for feveral excellent performances. It is by 
thefe works, and not by his hiftory of the eftablifhment of 
the French monarchy, we oug^t to judge of his merit. 
He fell into very great mifiakes, becaufe he had more in 
view the Gount of Bonlainvillier's works than his own 
fubjea. ^ ' - -- 

From all thefe criticifms I toll draw only one reflection r 
If fo great a man was miitaken, what ought not I to fear ? 

BOOK 



* Chap. 23. n 

t EftabK&mcDt of the French monarchy, 10I. 3. book yi, chap, 4. page 
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BOOK XXXI. 



THEORY OF THE FEUDAL LAWS AMONG THE FRANKS, IN 
THE RELATION THEY BEAR TO THE REVOLUTIONS OF 
THEIR MONARCHY. 



CHAP. I, 

Changes in the Offices and in the Fiefs. Of the Mayors of the Palace. 

X HE counts at firft were fent into the diftri&s only for a 
year.; but they foon purchafed the continuation of their 
offices. Of this we have an example in the reign of Go- 
vis? grandchildren* . A perfon named Peonius * was count 
in the city of Auxerre; he fent his fon Mommolus with 
money to Gontram, to prevail upon him to continue hhn 
in his employment ; the fpn gave the money for himfelf, 
and obtauied the father's place. The kings had already 
begun to fpoil their own favours. / 

Though by the laws of the kingdom, the fiefs were pre- 
carious, yet they were neither given nor taken away in a 
capricious and arbitrary manner \ nay, they were general- 
ly one of the principal fubjeds debated in the national af- 
femblies : It is natural however to imagine that corrup- 
tion had feized this, as well as the other art.cle ; and that 
the poffeffion of the fiefs, like that of the counties, was 
continued for money. 

I (hall (how, in the courfe of this book +, that, indepen- 
dently of the grants which the princes made for a certain 
time, there were others in perpetuity. The court wanted 
to revoke the grants that had been made : This occafioncd 
/ a general 

• Gregory of Tours, book 4. chap. 4*. f Chap. 7. 
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a general difcontent in the nation, and was foon followed 
with that revolution famous in the French hiftory, whofe 
firft epoch was the amazing fpe&acle of the execution of 
Brunecbild. 

It appears at firft extraordinary, that this queen, who 
was daughter, filler, and mother to fo many kings, a prin- 
cefs to this very day famous for works worthy of an sedile 
or a Roman proconful, born with an admirable genius for 
affairs, endowed with qualities fo long refpe&ed, fhould 
fee herfelf * of a fudden expofed to fo tedious, £o fhameful 
and cruel a puniihment, by a f king whofe authority 
was but indifferently eftabiiflied in the nation $ if foe had 
not incurred that nation's difpleafure for fome particular 
caufe. Clotarius reproached $ her with the murder of 
ten kings : But two of them he had put to death himfelf : 
The death of fome of the others was owing to chance, or 
to the villany of another queen ; and a nation that had 
permitted Fredegunda || to die in her bed, that had even 
oppofed the punifhraent of her flagitious crimes, ought to 
have been very indifferent in refpeft to thofe of Brune- 
child. 

She wa9 put upon a camel, and led ignominioufly through 
the army ; a certain fign that flie had given great offence 
to that army. Fredegarius relates^ that Protarius j Brune- 
child's favourite ftripped the lords of their property, and 
filled the exchequer with the plunder ; that he humbled 
the nobility, and that no perfori could be fure of continu- 
ing in any office or employment. The army confpired 
againfl him, and he was ftaobed in his tent ; But Brune- 
child, either by revenging ^f his deatji, or by purfuing the 
fame plan, became every day more odious -j. to the na- 
tion. 

Clotarius* 

# Fredegaritis* chronicle, chap. 43. 

i Clotarlus If. fan ©f Chimeric, and father of Dagobett. 

I Fredegariu*' chronicle, chap. 44. 

H See Gregory of Tours, book *iii. chap. 31. 

§ Sacva illi fuit contra perfonas Iniquitas, fifco nimium tribuens, de re* 
bos perfonarum ingeniofe ftfeum vellens impkre— ut nulltts reperiretur 
qui gradum quern arripucrat potuiffec adfwncre. Fredeg. chrcou chap. 27. 
in the year 605. 

f Ibid. cap. IS. in the year 607. 

I Ibid. cap. 41. in tbe year &13. Buirgundiae faroncs^tam epifcopiquam 
ceteri leudea, timentes Brunechildem, & odium in eum habentes, coofUiujB 
inientei, &c. 
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Clotarius, ambitious of reigning alone, inflamed more. 
over with the moil furious revenge, and fure of periihing 
if Brunechild's children got the upper hand, entered into 
a confpiracy againft himfelf; and whether it was owing 
to ignorance, or to the neceffity of his circumftances, he 
became Brunechild's accufer, and made a terrible example 
of that princefs. 

Warnacharius had been the very foul of the confpiracy 
formed againft Brunechild ; being at that time mayor of 
Burgundy, he made * Clotarius confent that he fhould not 
be difplaced while he lived. By this means the mayor 
could no longer be in the fame cafe, as the French lords 
before that time ; and this authority began to render itfelf 
independent of the regal digriity. 

It was Brunechild's unhappy regency which had exaf- 
perated the nation. As long as the laws fubfifted in their 
full force, no one could complain for having been depriv- 
ed of a fief, fince the law did not beftow it upon him in 
perpetuity. But when fiefs come to be acquired by ava- 
rice, by bad pra&ices and corruption, they complained of 
being deprived, by irregular means, of things that had 
been irregularly acquired. Perhaps if the public good had 
been the motive of the revocation of thefe grants, nothing 
would have been faid : But they made a fhow of order, 
without concealing the corruption ; the fifcal rights 
were claimed, in order to lavifh the public treafure ; 
and grants were no longer the reward or the encourage- 
ment of fervices. Brunechild, through a corrupt fpirit, 
wanted to reform the abufes of the ancient corruption. 
Her caprices did not proceed from weaknefs ; the vaffals 
and the great officers thinking themfelves in danger, pre- 
vented their own by her ruin. 

We are far from having all the records of what was 
tranfa&ed in thofe days ; and the writers of chronicles, 
who underftood very near as much of the hiftory of their 
time, as our country clowns know of ours, were extreme? 
ly barren. And yet we have a conititution of Clotarius, 
given in f the council of Paris for the reformation of 

abufes, 

• Ibid. chap. 42. in the year 613. Sacramento a Cfotario accepto, uc 
unquam vitae fuae temporibu* degradaretur. 

t Sometime after Bruncbault's execution, in the year 615. See BaluftW 
cditicn of the capitubrirs,. page %u 
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* abtifes, wfiidh fliows that this prince p&'ktfop telhc 
Complaints that h'ad ocrafionecfr the revtfflftftfti/ <>Oi tft* 
one hand, he confirmj f&Tteg^sHhri-MiBilkfalM& 
or confirmed by tfte jritigtf Kb prcdcdtifort f ^tod^-tb* 
other, he ordains t tft^whartererh«dbee^tad^'ifbttfto 
taffal^ ftdidd'be refforeil to them. < ^ *>-» "•*'' . ■?» • '»r 
This was not the only ccmcefflom the kin g^iM* if'Wl 
council ; he in joined/ that -whatever TnoF oftff t lflft^ifed, 
inpppofition to the privileges of the clerg^, &dtM fe*feo£ 
tefted ff $ atidhe moderated thetnfldeilcfc 1 dT th£*tt*rt in 
the J ele&ibnsr of bifflops; ' He tv&iJtefor v B L ta «^4f«4 
aSu^; ot&unklg that all the 1 lie* f ^fftfWsfl**tfd be 
abofifneifcandthat they ad^ffnotfevylmy^ toll eftMAiMhed 
fince the death of Gontratn, 'Si^ebert, and'Ghrffcerte ; dttt 
hj WaTjolifoed whatever had beeirddh^dHribfllfrfe regen- 
cies of Predegunda.and Bruneehildi' Heforbade tttew 
. ing of, hh cattle to j^ graze in'private people's grounds; 
bad wfe fhall prcfently fee A tha£ the ! reformatioik-ivas flffl 
more geueral, ind extended even' to civil Mtivi." 1 * 



-uj*.' 



; ghap. n. 

- Hew the titvil Government jWa* refortaK& . 

HiTHtftTd the nation had given marks ^fiinpatieace^f 
levity, in refped to the choice »r conifai&' of hfr.mafttrs; 
fhe had regulated freir differences, s^d ' ok] jged tbem .tp 
come-to an agreement anaongft thenifelyes f , JJui now ike 
did what before was quite unexampled ; Jbe cafc l*$r eyep 
on her^aftual fitnatio/n, examined theil%ws cooJJy^ grpvii- 
ed againft theit iofufficiencyv pj&t a %6$& J Vjp]ifoc9i?o& 
Moderated the, regal power* *>.-,- - - „?. 

* ' Qtiae?ontr* ratibai* otdtoam a£a tel. ordirfata fint#J» oyuttMV** 
• aVertat -Otf^ta^'coutibgact; difpofueriiaua, Ckiflgptacftle, pe£ toyus^ 
ti tenorem regeratiter emend#re % Ibid. arc. 1 6. "" v 

t Ibid. &.'*«. ' : t Ibicfart. *?.- ? V ••* f * & * s i . .. 

| Et qutfd fttlcmptira ei hdc pn^nnifl^eft,^de luift^ 
». obfTervemr. . ^ ... . .*„■-,*• 

$ Ita ut epifcoptf decedente in feco ipfius, qtH a' inttispifaanb otjlinin 
debet, cum principalibus, a cler© & popuio eUgatur ; & fi pro*— tfHfctig * 

per meritum perfonae & dodtrinae ordinetur. lbid^ajt. « r >.- • 
^ Ut ub»etui<iue ceafw mvu» iqppie additus dl, etnendcur. Art. S. 
4 Ibid. art. 9. J^ lb. art. 21. 
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The mafcuKas,; bold, anc} infolent regencies of frede- 
gunda.*hd.B£uuechild r had lefs, furprifed than warned thfe 
nation. Fredegunda had defended, her villanies ny new 
villanies ; ihe bad juftified tyer poifoniqgs and aifaffinations 
By poifonings and affauuialjions j and had behaved in fuch * 
manner, that her outrages ^were rather of a priyate than 
public . natuce. $redegunda did more mifchfef : firune- 
dhild threatened more. In x this crilis, the nation was not 
fatisficd wiAfettingthe feudal goyerni^.ent ,to rights, ihe 
•was alfo determined to tecure her civil government. For 
the latter was. rather more corrupt than the former ; and 
this corruption, was fo much the more dangerous as it was 
more a#cieut,-and depended mpre in fooxc ineafure on the 
abufe of manners than on that of laws. 

The hiftory of Gregory, of Tours fhews us* on the one 
band, a fierce and barbarous nation; and on the other, 
kings of as bad a chara&er. Thefe princes were bloody, 
unjuft, and cruel, becaufe all the nation were fo. If 
Chriftianity feemed fometimes to foften them, it "was only 
by the terrour which this religion imprints on the guilty 5 
the chutch fuppofted herfelf againft them by the miracles 
and prodigies of her faints. The kings were not addided 
to facrilege, becaufe they dreaded the punifhmeiits inflic- 
ted on facrilegious people : But, this excepted, they com- 
mitted, either in their paffion of in cool blood, all manner 
of crimes and injuftice, becaufe in thefe the revengeful 
hand of the Deity did not appear fo vifible. The Franks, 
as I have already obferved, bore with bloody kings A be- 
caufe they were fond of blood themfelves ; they were not 
affe&ed with the wickedriefs and extortions of their prin- 
ces, becaufe this was their .own character. There had 
been a great many laws eftablifhed, but the king rendered 
them all ufelefs, by a kind of letters called precepts * f 
which fubverted thofe laws : Thefe were in the nature of 
the fefefipts of the Roman emperours, whether it be that 
our kings borrowed this ufage of thein, ot derived it from 
their Owii natural difpofition. Wfe fee in Gregory of 
Tours, how they committed murders in cool blood, and 
put the accufed to death, who had not been fo much as 
heard ; they gave precepts f for illicit marriages ; they 

Vol. H. Y gave 

• * They were orders from the king fent to th« judges to do or to tolerate 
ings contrary to law . 

f See Oregcry of Tours, book 4. p. %%f. Both our hiftory and the char- 
ters 
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gave them for transferring fucceffipnsj they gave them 
for depriving relation* pf their "rights': [''llTOpt 
them, in; fine, to qualify, men to maVrv* f cohfecftief 
virgins. They did not indeed' in akp" laws of their own 
authority, bot'ttrey fuYpended' the execution ~ r 6f tnJfo'tnat 
had been already made. s *'' *' '.*'*"[[ 

' Clotatrqs 1 conftitution redreffed all tne$ grieViricfts ; ' nd 
one J : could any longer be condemned witftout toeing hfcaii-j^ 
relations jJVere^made 1 to fucceed according to thef bra%; 
eftablilhed by law ; all precepts for marrying re^f^iiioi 
women were made null * ; and thofe who had obtained an4| 
made ufe of themj were feverely punifhed. ' We *&f gWt 
know perhaps more exa&ly hi? determinations with Re- 
gard to thek precepts, if the thirteenth and Wife two icSxt 
articles of this decree had not been loft through the injury 
of time. We have only the firft words of this thirteenth 
article 1 , ordaining that the precepts (hall be obfdrveil, which 
cannot be underftood of thole he had juft abolished' by the 
fame law. We have another cpnftitqtion f by the fame 
prince, which is relative to his decree, and corrects, in 
the fame manner, every article 'of the ibufes of foe 4rr- 
cepts. 

True it is that Balufius finding this conftitution with- 
out date, and without the name of the place where it was 
given, attributes it to Clotarius L Qut I fay it belongs 
to Clotarius II. for three reafons. \. It fays thai the 
king will prpferve the jnijnunitfcs \ granted to the churches 
by his father and grandfather. What immunities conk}. 
the churches receive frpm Childeric grandfather of Clota- 
rius L who was not; a Chriftiaxi, and who lived even be* 
fore the foundation of the monarchy? But if we athitete. 
this decree to Clotarius II. we fball find his grandfather 
to have been this y$ry Clotarius i. who made iipmqnfo 
donations, to the church, witfr a,view.<tf expiating tbef 
murder of hi* (on Craaine, w.hpm he had ordered t© be 
burnt, together with his wife and children. • ; ». 

The abufes redreffed by this conftitution, were ftill fub- 

fiftin^ 

ters arc full of this; and the extent of thefeabufes appear* j 
tarius* conftitution, inferted in the edition of the caphula 
fbrm them, Balufius' edit p. 7. 

% Art. 22. || lb. art. 6. • Ibid. art. XoV . 

f In BalufiuV edition of thi capitularies, tome 1, p. 7. 

§ In the preceding book I have ihade mention of thefe imfaimltfeLjrfKich 
were grants of judicial rights, and contained prohibition' 8 td the ( feg« jud#e» 
to perform any funaion in die territory, and were equtaucac rf the cm* 
tion or grant of a fief. 
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fift&g *&e? ^<ieatji of CJojafias I. «tp4 wjsr* <?yep carried 
t^^t^rix bj^b^|t e^raVagjiitfje during the weakn^fs flf CJ*H*t' 
tram's jtfgi|*tiK cruelty x>£ t^tof pbilderw;, ^d the $$&+ 
erabte rf geocie$ of Fredegwida and Jj&rpneshil4. Now, • 14 
it poffible that the nation could have Jbpre with grieva^c^ 
foiblejcaqly ^oferibed, wjtjbout ey*r .complaining o£th* 
cpotifltt4 r^p^Won of &ofc. grievances;? Is, it poifible, 
that lhe could forbear doing at that time what fhe, did. af- 
ter. wa,rda f whe» Childsric ft. * jrenj$wing th* pli opprelj- 
fipjis, &<? pje%I,t IflJfL Jo orfoin xh*t tjie l*w JHuLcuftpw 
fboyjd bpi?omplie*i with a$ formerly in jadfcW procqed* 

ings*.; - v " ' '. ••' V •' 

^la fiae f as , this CQjifti.tutioa was made to r#kftfe grieifan* 
ces,,itcannoJ relate to GJQj&rius I* finjpe t&erfe were» po<x*m*. 
plaints pf tbi$ kind in iii? redgp, and bja ^mhoriiy was well 
e,ftabli(hed thropgbou* &e kingdoga, sfpsciajlyajtjie tit»fc 
to which they place this cpnftitutfm* » whereas it agwp 
Very weU with th<i ^vejjts which h^ppened>dtiriog tbe 
reign qf Clotarius II. whicb, pro.4U£sd a revolution in* .the 
pQlitcal ftate of thef king^onj. We^uft dear up hilfory 
by the law$, and the laws by hiftoryi 



CHAP. UL 

Aothorily of the Mayor* of the Palace. 

I t#Sk notice that Clotarius it. had promifed r not tode^ 
prive Wamacharius of his mayor's! plafce during Hfe/This' 
revolution had another effe& ; before this time the mayor 
was- the king's officer, but now he became the officer of 
the- people ?!lts was chofeix before by the king, and now by 
the* nation. . Before- the revolution, Protarius had been 
ratfci&mi&yur by Thfeodoric, and || Landeric by Ftedegunda * 
but § alter that lihe marbts were chofen by the nation t* 

y i We 

* 'Hs began to reign towards the year 670. 

t $eetiwKfea{ St. JLcger. > ... 

I . Ijxftigante Bruncchadc, fheodpricp jubeptt, &c. Fredegarius, chap. ay. 
in the year 6O5. 

i ♦ Gefta fegnm, Francorum , cap. $<S. 

? See Fredegariua, chronicle, chip. 54. in the year 6*6, and hi* anony- 
mous cpntiauator,. .chap. loi. ja the year 6</f,< and chap. 105 .in the year 
7 J j. Almoin* book 4. chap. 15. Eginhard, life of Ghariemagme, chap 4%, 
Geffe* rcgum Francoruni, ch. 45, - 
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We tauft not ' therefor* confound* asfowift authors, h§9* 
done* thcfe nsiaydJ-sof due palace* with thofe wW were^pof* 
fefled of this dignity before the-dea^ of jfruoet^Ud^tbV 
king's mayors with thofe of .|bs kingdom. Wftnfej-jjfcy 
the law oCthrBn^gwndiftiia^' th*t ^niong them the- office 
©f mayor wa3>s»ot ond of .(he'll fiTft 5 ia>-ttoe $ftt£ »<feojfc^ie 
it one of tke aioft eminent f undev ,ths4fft kings, i&Mhe 
Frank*. '•••■. " . ; o - - ; \' ■? + :-'? r- i Vir ■ 

Clotarius ieraoved the ap$tf ehenfon* of t h<*fe wjy>MWtig 
poffeffed of emplojraenta and ficft ; and wte^h^fter;tte 
death of Wamachariu* + he aik$d< <hs Jo*dfr p&oa&ed Ht 
Trjojffs, .who iait they would put in hU plape $. tgMEgrcc&fg 
out they would chufe no one, and petitioning fof ^§,£3*. 
vo*r, :th^y'enttuft«d themfelvea entirely in|o hist Ji^gd^? 

Dagobert r^unitedthe whole moaarchy m ttip'iimfitnmf 
net aa'hia father 5 the nation had a thorough ^nitfjence^ 
him* and appointed no mayor* This prince jftndingAimttf 
at liberty, and dated by has viitbries, refnmed^rujpftQW^I 
plan. But tfeifrfucceeded fo ill, that the ¥aff«dy ^f Ajfrftra* 
lia let themfelves * be beaten by the Sclavonians, aodi^g? 
turned home; fo ■ that: the marches of Aufteafia wftre<ftft a 
prey to the barhariamv . . . fc . * . . u ■ 

He determined then, to make an. offer &ojfte Au%a6a«ii 
of refigning Auftrafia to his fon Sigeb$it t t©ge| bpn with a 
treafure, and to put the government of the kingdom and 
of the palace, into the hands of Cumber t biftiop of Co- 
logne, and of the Duke Adalgilus. Ftedeganus does not 
enter into the particulars of .thq conventions then mode ; 
but the king confirmed them all by charters, and f Auftra- 
fi^ was immediately /caused from 4»ngeski;^ >?.. 1^ 

Dagobert finding himfelf near his lait end) recommend- 
ed his wife Nefitec^lq^s,^!^^ $0^40, $£5 $335 # 
^ga* . TheM^a^ 

*3- • - , J St* Gregpry of ToutA .boofc p. cfc 3&. - ,-»J ~.t * % 

4. Eoanlio^Cfcrfarius'cum procefzhus^t lliMibtii^ ^u^tife ^(^6*1^ 
conjungicur : Cum ejerum effet folicitus, fi vcllent, jam Warnacharitf*diltfc£- 
fo, alium in ejus honoris gradum fu{>lihiarc : $ed omnes unanimiter denc- 
gante* fe nequaquam vclte major em abmus eligere. regis gratiam obnixe pc- 
tentes, cumrege tranft-gere. Frdde gafittt, chronicle* ch. 54. in theycaVtad. 
* Htam vicloriam quam Winidi contra" &raY!c4s t^eWietuntt/Tidn' tantum 
PcJavJnofum forfitudodbtiifluitjquantum tfemehtatfty kitf&afi6r^a^<fom fe 
cernebant c«m Da$oberto odiuitv Incurriifc, ef affidil^«^liar%rfdf.' *ttM: 
ch. 68. intheyeaif'6^. - ';-r , ' " •/• - J "" * iA u ^' 4 ' * f " ; ; ' r 
f Deinceps Anilfafii, eornm ftud^o f limjtetfi et'i^dm'^a^ecirtnlh iiair* 



Winidos atilitcr defenfaffe nofciitit it Ibid. <rH:7^. it« ,l t£e t$$6$i?' 



t Fredfgariua' chronicle, chap. fg. x iH the yfeaf ( 
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jtoftng p*it«« for ttie«v king'. iEgi'andNemdchiMW had 
the goverawtent «of || the palace; theyreftoffed §>*what*ver 
Dagebett had takfcn ;-and complaints ceafedin Neuftria and 
Surgtfndy* as they had ceafed before* in Auftra$a« 
^ After the death* of y£ga; the queen JJentechildis ^ en- 
gaged the lords of Burgundy to chtaofe Floachatus for their 
Bittyor. 'The latter difpatched letters* to the bifhops and 
chief lords of the kingdom of Burgundy, by which he pro- 
nftfed' to prefer vd their honOuta and dignities + for ever, 
that is* daring life. He conuVmed hjs word by oath. 
This is Che period, af whicK % the author of the treatife of 
fche mayors of the palace; fikes- th# adminiftration of the 
kingdom by thofe officers, 

Fredegaraiis bping a Burgundian* has entered into a more 
xptmite detail as to what concerns the mayors of Burgun- 
4y 9 at the tiqfc of tba revolution of which we are fpeak- 
ing, than as to what relates to the mayors of Auftrafiaand 
Neuftria. But the conventions made in Burgundy were* 
for the very fame reafons, agreed to in Neuftria and Au- 
stralia* < ' 

The nation* thought it fa/er to lodge the power in thp 
hands of a mayor, whom (he chofe herfelf,*and to whom 
{he might prescribe conditions* than in thofe of a king 
whofe power was hereditary. 



CHAP. IV. 

Of the Genius *f the Nation in Regard to the Mayor*. 

A OOVEktfMEtfT* in which a nation that had an heredi- 
tary king, chofe. a perfon. who was to qxercife the royal 
authority, feems very extraordinary : but independently 
of the circumftaoces of thofe times* I §nd that the notions 
6f t $e,JFrankssJn {hjs x${ps$ were itxivti frpm. a higher 
feurce, \ ,*'".*' ■ ■ • «• " 4 i§ '/' , § 

Y 3 They 

•ft lb. ... 5 Ib.ch, 8c,,in$3fc 

* Jbid. chap. 89. in the year 641. 

f, tbii. chap. 89. Floachatua cun&i* ducibus a regno Bjurgundix feu et 
pontificibus, per cpiftolam etiam et feramentis firmavit unicuique gradual 
honoris &. dignitatem, feu et amicitiam, perpetuo conicrvare. 

f Detriceps a temporibro Clodovci, qvu fuh fiUm Dagaberu inclyti regjs, 
pater vero Theodorici, regnum Fcancorum decideu*, per majorcs domus 
ccepit ordinari. De majogjbut domus regime, , . • • » 
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: Thty'mere defoerided ttovr* ^pfymtHi^tiiml^it^^ 

*ittte *%»^ ttiatir* tkec*how/t>£th^l^g,|t^^ 

tfrmkied by hfe mbfiky * 4id in thai. <frf fator.k&tffcr^fey 

tvigjvuhntr:*' vtlris guWs Us aa idfeh ^ife^ki^^^to 

flift race, and* of the Idri^rs of ^heoi{Ndg^|n^|bi^|: 

HePfi heredhttiy^tte latter deAiw&j* .hai? y^ift-nsjr^ eii f ? 

- No doubt felt tfiofc jmnofeSf whd Ao&A upiife^fetffri*- 

bly of the nation, and offered themfelVegaaffhe gMSbdMs 

tfW etiterprtfe to foci* w were rifling 6e^$llfcffrji£ni, 

^taittii generally nr their or^n |>eifo^'b6tH ^ifcLkii^^ >tesr. 

thoiity and the tnaydrt £ower. By < drift ftoble bteftjl 

^^hi^ awairic4 theroyaVdig'nitj 5 a^ tfeeitf-v^Wfcrjb^ 

ittgjroenrcd them foveiai foilaWefa ^fco pito^td-rtipw 

Hkiem fbr theirvfeadetr, thii gave >tfieni th*plftvet 6f oRvp- 

^ri By the ioy^l digtiity our firfi kiaj^s .|w«fi^d ■!&«£ 

^ui«$ffA$afikrjipfiM, and gave laws witfc the confetft>ol 

thofe affeftiblies , J by tbedigniiy of dufce ot leader they ^ 

tered upon expeditions, and commanded the armies, * - ^ 

; frtWdetftb be ac<|itainted with the genius* fcfrilje;j>ri- 

mmve Franks tfr this refped t we Jiave. onlyto caft^$jfe 

'Oh^tfte k>nd*«a f of Argobaftes, a Frank: by nation, ;«* 

'tvHfcrfl Vatentrniati had conferred thd pomnftiod fcf il|e-*£ 

£*y ; He fhiit the feoiperdur uj> in his own. palace ;• irifccie 

htwofcld dot firffer'-ariy pCTfcm whoibfoever to f^eak^to 

hiii concerning either civil or military affair** ArgcW- 

tes did «t that *irnd what was afterward^ pracliJfcd by tbf 



*.-, 
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chap, y; 

In what Manner the Mayors obtained the Command of the Armies. 

£s long as the kings Commanded tUeltltttt&k ?d r j^ci» t 
the cation never thought of choofiog a leader* r.CWis^j 
his fpurfpns were at the head of the Franks, ?ttttt ied^ftefti 
pri through a long feries of vi&ories. Theobald fon of "pie- 
odobert, a young, weak* and fiekly prince, was the firtfj 
of our kings that confined hirnfelf to his palace : fie re-. 

fufcd 



* lieges ex nobilitate, duces ex virtute futaunt. pe moribus Germ. 
' dee Snlpicius Alexander Iff Gregory of Tour*, book a. 
hi the year 5$». ' 



t 



Jufed td 6ti£ag£ iti aw irtcp«tiitio it in Italy aprinft Narfes, 
3ftd hfehid f| xhe 'ittortifioatioD tofae;thc Firoks chufc 
<Hemftl^s tW6 >$hiefsV tfchbried; tfr em againft th <* *flem£. 
Clf chefour Itffts^f iCtotarius JL Gotjtranb^ ^as. the leait 
fbcd rfrVoramatfctipg His JOTme$;$<ffo©ith'ci> kiaga folio wed 
this example; ana, in <axter:<£q iatra&llne, command Vith- 
•ufdange* irt{o 6thot iut&ds^thfcy confferredf it upon fe ve- 
4tf thit&tftlttkeivV • .»': • • 

' Jtottmetibk wette the inccHTlreniences #fctpb thence a- 
##fe -i yil ^tfdj)Htitoivaa'it»l| ? m on* tfrot^d any longer o- 
"bcyj ^The' aTtrftfs xvfere dreadful only to tfaeiif own coun-i 
Cty*, theywete laden, with fp^lsb^ore thej had reach- 
ed; the enemy, Of dwie raifefciw ve havfc a vary lively 
fft&iiie in G^egir j of To^jts f. Hvw Jhall ^ btaUe fo 
*btcm ^yvt^ffjiiaadQtmtr^txtii widovtotiJoMvches kecf 
•what- 4>u& mcejfors acquired £ Our #atiotru nctkmgqr tbt 
Jbm^a j i . Stfcmge* tte itfctaljl' be &Mb'& decline 
fo early g* the reig* of C&^&l&ipd&dfaqn i ■ • " . -. - . 

Jt WA3 therefov^ natural that thkj Jhodld determine at 
Jftft Upon aft oflly duke, a duke who -Wasto b(^ v^fiedwith 
-fcti authority over *this prodigious mukifude ©f ^feudal 
lords and Viflals* who were not* pecan**, Itrangertf to their 
<own engagements ; a duke wtw> was to eftabliflj the milU 
fery difcipiine, alia to put. bimfelf »tith« head o;f a' nation 
linh^pjiily p**$&fed in making war* -agajijft itfelf. This 
jJt>W*r* 1 w&* conferred on the mayors of the pal*c$ f > 

The original function of the mayors of the palace was 
the management of the king's noufehold. They had aft 
terwardsj in conjunction ^ with other officers, the political 
government of the fiefs ; and at length ftiey obtained thi 
fole difpofal of them*. Xj^ejf had alfo the admihiilratioh 
of military affairs, and the cdmmand of tfye armies \ and 

Yi theft 

* >■■ *' .. ' \ * ft "* • *•» j*o ? i..^ <* ,.•} * .. i .. x ; . 

| JLfcutharis yero & Butilinus, tametfi id regi ipforum minime placcbaL 
t>eil} cum ci« fqcie^teni inierim£ Agatbiaa, Book |. Gregory of Tours, book 
. #thaf. 0. • "' ' J ' '' J i ' • • ' ' 

.. f 06itr^m tfdtoat^tfcfijttiirt* agrtnft'Qtitdotallj Sfrhorftylrd hheftlf 
4ta'tf£tot*tt!P, and*lai#ied his {fcrerf: dp? kingdom, 

. ^ Sometimes to tjjc pwmber of twenty, See Gregory of Tours, book. $. 

thfy. %y. book. t. ch^p, i8. and 3p, book fc>; chfrpl |.** fcagobertj who had 

* m tfejrttatttg0lui?;o}fe4r>e^ agaiirft the Gat. 

font ten dwfcep> and fev^ral Ci?^U ivho h^ »Q dikes 6yer tbep. Fredcgai 

rius* chronicle, chap. 78. in the year 636. 

J Gregory of Tours, book 8. chap. 30. and book 10. chap. 3. 
Arid. ..»-.-. f . % .. f •• 

f See the id^ip^kft^Rttothe Jaw^otllwjBu^gowJiAnvtit, 13. and Gre- 
goryof Tpurs, book 9. chap 36. 
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tftfife tfaft 1 etonflbymettts fatfe ^d^flkrii^opatiiKttcd «i9l 
fte'trtiet^ttvd; ; Ifi thaf^datys it was mtiph time dificuk 
tp raife tfian to command the armies ; and who^butjJiiifc 
<Hfptit^i J of faydoTs -obrilid Wte tlris authority 2^ MIthis, 
ihatt^l ^ndrmieperidertt nation, tt wa* prudent ;tmin*^e, 
t^tlt^r'tbte 1 ^ compfel j ^nwkint to gfa» away or^to^ffo- 
mife the fieft^liat ftorild Hteppett tp be \^camtbjnAfi^ei|?i 
of the pofleflbr ; prudent, in fine, to reward continually, 
and to caufc preferences-ttrbc dreaded. It was therefore 
right, that the perfon r w,ho had the fuperintendency of the 
palace, fjiould alfo be general ii the army. 






•or- b^'.r/i ■ . ., CHjAP. yi. ; '.y, ,.,,., 

- . .,:: J«PS»WEwh*9f tlyq HuipiJjatJQ/i pf QHf Jjongs of the fir& JUcc, ; 

/Lfter the execution of Srunechild, the mayors' Sverg'aiU 

mu\iftra|prs of the kingdom utidfcr tne kings ;' and^tfedngl) 
* tfS? ; ^ d^e° management of the 'war, yet thfe klmjs* Were 

Always at! tlie head of the armies, and the mayjot aftfi' tfie 
, gptign foughi under their command/ But the Viftbfy \\oi 
. Jpujfce JPepin over TtTieo<foric arid'rns maydr; ; Vdmpteted j 
, the, degradation of our kmgsVatid thkt;*whi<A Charles 
] Mirter*oDiaincJd oyer Chilriferic'and h& ; mayofr R)»?iifroy^ 
' yopftrmtx^^^ twlcte^Ovte: N&rfli-ia 

and Biirgund^ ; arid tbe mayoralty of Aiifttilfei befog ~4n- 
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;_ # W^:?ror v thii^teia tfeey keptf them* i&th* toyal 
paiast^iaifr^n/i of pqfpjk and once * jjear they mowed 
•thatu t?o .the pqopli5. 'Thece they made <^inance^, tut J 

* "IfieJe WeVe fpch as'wete: ififtated by thfc mayor f dtey anf 
.^ iwejprf li^illidor?, but ths. mayor made the anfwers. 

..,, . .., .' '" " * * " * s - Th* 

- 1 »!> j^ So^^bo aflqaU at Me^.ift, the year Vg}, ,an4 69$ . 

§ lllis quidem nomiha regum imponeiis, fpfe fbtfctS tftgni liabepf , privi- 
Ugtum, &c. AnnaUof M^^thc yjear 6oj. ,, ^ „ ' v 
j , «ufi .tyjpatejtf jy£t* r iajhc year 719. " 'J * % T T " * .. 

- ) .-ft ^P^fftpCrJWf S5^W -^ fy a ^rtiome conceflie.lbid.M«^ia Jrio. 
.> 3 «>i i IfcQtymnfCQ .^ijjtultfi^ lib. a: 0t rci|x>nfs* ^uae' erat doAus, yel potius 
jufluj, ex f\ia vciiit potcftate, redderct. ..'..'* 






L' 



•«U>jtftbari, . .. . _, .. , u Iiifj!it u . ^ , : ,,. ^ 

. TJib extravagant p&#oa of tjie, j^mon^for %P«*ft %»>r 
ly went fo. for, tthaj: they cjiofe^ne, of ^ gran#fufls>. jfcfyp 
wop. yet § «a 'w&pt 9 ,fyv mayor; thejr put. hj^.pvefc 9x12 
J>a£dbert t that ia, o»e phantom oyer another. 
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. CHAP, VII, ^ , 

Of the Great Officers and Fiefs under the Majors of the Palace. 

The mayors of the palace were far from reviving the pre- 
carioufnefs of polls and employments; for indeed their 
power was owing to the protection which in this refpeft 
they had granted to the nobility. ' Hence the ^reafoffices 
jvere continued to be given for life, and this ufege was e± 
very day more firmly eitabjiihed. 

But I have fome particular reflexions to make here in 
refpecl: to fiefs : and in the firft plqcc I do not queftion but 
moft of them became hereditary from this time- 
In the treaty of Andeli * f Gontram and his nephew 
Childebert engage to maintain the donations made to the 
yafials and churches by the kings his predeqeflbrs ; and 
leave is given to the f wives, daughters, and widows of 
kings, to difpofe by will an4 in perpetuity of whatever 

they hold of the exchequer, 

Marculfus wrote his formularies at the time J 6t the 
mayors* We find fcveral ^ in which the kings macte doip 

nations 

' & Annals of Met*, anno 691. Anno principalis Pippin) Taper Theodor- 
icum . . . • « Annals of Fuld, or of Lauriihan, Pippin us dux Francorum 
pbtinuit regnum Francorum per annus J7 cum regtbus fibi fubje&is, 

5 Poflhaec Theudoaldus 6lius ejus (Orinxoaldi) paivuloi, hi loco ipfius, 
cum pr»edi<fto rcge EUgoberto, oiajordoinus palatii effc&us eft. Theanony- 
. faous continuator of Fredegarius in the year 714, chap, 104. 

* Cited Dy Gregory of ffeup, book 9. See alfo the edi&of CIoteHo* II. 
in 615. art. 16. 

f TJt fi quid de agris fifcalibus vel fpeciebus atque praefidio, pro arbttrii 
fui voluntate, facere aut cuiquam conferre voluerint,fiia ftabtliute perpctuo 
confervetur. 

$ See the 14th and the 34th of the firft book. 

^ See the 14th formulary of the firft book, which is equally applicable to 
the fifcal eftaces given diredly and in perpetuity, or given at firft as a bene? 
fee, and afterwards in perpetuity, ficut ab illo aut a fifco noftro fukpoffefla, 
See alfo the 17th formula. iSid* ' 
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A*f»ft^iK 4faagh of i e^ bbhimw aWcW* 7 ofiflfti' tfitf 
pfro^thaepitftioftne fitfs^Ttei'teeoirje *cr : c?fr»W' T ¥te 
+m» rfie J «rf bftnfc flffrftfce;* 'TRef Tfef^W #8ttf fev-- 

ftp* ifcddWft ftiatf, Wifett ihWfcfaew mxter i te 1 &m*iidt 

,* !fr j pr^1u*reor we flfeH jptfcfentfy ftfft^ceW ft» A& 
poftflv* «&* } in* V Tteft (few -r tithe' itf r ^»lfeh 7 ^eit 
^h^d i ^bhg^r a*jr benefices To* die ahny/tio^&^fdnds 
fbfc ft*fuj>kott 5 we trftift tcrtdcfl^ tottfslude $at.tKe an- 
efea^bdnefiee* had been alienated. The time I tnean is 
tttkt 6TfcrJarIe*MaVteV wno teundfed'ftttthe^^ft #Mc1i 
*te Hw*M * carefiilljr diftinguifh from tfaoR^ of tfie^arlieft 
*tfev"d <]* >- x ^' ' " ' ' ' '^ ?i ■ ' '■ 

•* Whetf-Vfe ftfn^fegan to 1 make grantV !tf f**pcftirit£ f 
ettneVtlfrou^h the corruption tvhichcfepf inW&egbven*; 
tnetit; oVlfjr reafon of the ebriffittitioti itfeif, wfeifcK cbhthii 
uafiy -oMijgei tne kings' to Confer rttoards ; ft Was iiafiSrat 
tlttt 1 fhejHfebiild begin *rith giving the perpetutty of tfie 
&&, *a*ifcr thaH of '^ counties* #or % dtepffre flieiri- 
felvefr bf fenW acres 1 of lind ! was «6 great mattS?'; Tint to 
^etAttirtde^h^ right of dff£o&ngbf the grfiat offices, Was/36 
^rdttifg ^ritftfvfei of InehJ very power. * ' ' \ r ," * " 

in wW jtanfcer the aljfxfiil jkftatcs were changed jtoto tf effc. , „ 

T«£ ma^^V ( tt^aiij^g^a1loAai eftafe inW a fief, &a£ 
ie feea c iti tffdfihutery of Marculfiis £. /Tne 6*ipeYctfth* 
land gave it to the king, who reftor<d it to the donor tj 
vtzf of ^rriia/oftj&ncficj^ pM thetf ttk tattet floiiaije* 
^^irstb^Khg.^ ;"" J ' ' -' ■ ; J ;' ." ;' :i 

' In order to find out the teafons which induced them 
^rttf r c^iigef * tiW ^«tl^e t>Ptftc> 4Mte, °f ^*tri* the 
Jouice of tlbe ancie^pr^rpg^juyfs 9! our nobility, a lioi)i- 
lity who, for thefe eicFea ipeat^tk^ tiave becit catered 
with duft, fweat and blood. . . ' -' 

Thofe who were jCejfe'd, "wflj tiefs, eajQje^ icr^ great 
advantages . ' t The compofition for the injuries * dfone them 
tvas greatfef Ante that bf ;ftefeifcttif |f ^eft|t^ tft^ lor. 

oral&ies 

I itcl x.fotiTiVlar) 13* 



ja^l^f^hjittUe JSal^>w VlUvUty: Jfat^itfy: ftiewu:** 
jtn$ f 4, and a* jft$ ftjj$, tf n?e tfr^,f*fcffl itjy/*. fc^ «^?iae4 

king's vaflal, they g*ye but t two hundred for the ppvfftelf 
^ This yaft nqt^oujy privilege, MqpSfVj^ofc'&W/l 

i^^ >P|>ef*qilMweitJ^^g ^ *t*d tf &* »*$&$ «PiM 
I^Q^tu^aqy^e^a? e^l^cd;|x^thc^^^proiff§i9p, an4 
juo one was allowed to entertain him, or even to give 4pj)| 
^W^^liQf brpa^, ^owvi£l^^a*.^pe^5| oJJ^^r#iiu 
jrjr, condition* his, gppds ** wto? ,ron£fcjite<l, j, bur^jhfcfltf* 

£ui»ftcy wasideenied fufficiently, p onvi£e4 ?°l5 »*B«oC^lBW 
jhe fccpjfc} jyas no* j, the former it 'fo^f^^fp^ r qnq^$ 
w,as QbJigedJK) undergo the trial%[boUir\g>v^t^ f the ls$tgf 
^|| tfas cqndenine^to this ttialpnlj^n&cx^^ 
lue^tfce Jwng>vaual.$$ could $#j fee fonip^lJe4i$aJtve^r.i^ 
• court againft another yftffid, .^Tbgfe Rriv&ge^ augmeBteA 
dally, and the capitulary of Carlomanus-H- does this tionoof 
to the king's yjifals^hat tbgy fhall not hf. obliged to f wear 
an perfon, biit pnly by the moufh of their ownyaffals. Be* 
fides, when a perfon wha had tnefe honours did not repair 
po the . army, his punifhment. was to abft^iti from flefli* 
meat and wine as long as he. had been abfent from ftie fer* 
y ice ; . but ^ freeman f who : . njegie^ed ^ fellow, Jus ,co\Wtt 
yajd a cQmobfition-Koifnxty. f$^|u$ ^f» r f4/fc^o $ 
fete of feryitude tilt hes* paid ifc v ;, ? / : ,, t r ' / 1 
It is very: natural therefore, ^Hfofc that $p|e fqtnk$ 
yrho were not the king's vafials^ and t^uc^^oire^e %q{ 

rr: . -. -• - ; . : -'. /.^.t ?r'M-- : C - .... '...- ■/'.Vty*™* 

, • Tit.44: $tt alfb titfej.06, fe&ft jnAjr Jty4 ftfrtf*-^ t J**- *• , . 
k i See afro tfre law of the Slipuarians, tit. 7. and the Salic law. lit. 44. art. 
1A»AI V '■ | SaiklaVdt^Va^vK^ ^ ^' Y — ;. 

7 |.£«o^f«ndont]iLrfeg«p.£taklMr^tit«j^^aiid7^ :, *^ ,^ .. * - 

lM^ d '?' 5 f / C f X -' x A t^ ..h'-l-^J..^ ^JWl e Mill > ~. 

% Ibid. tit. 76. fed 1. k Ibid- tit. <L and 59. . ., 

' H'lK&tftfafctfi. ' f§ Stf'ti^ &*cf 4^ . •" ^ ^ T p • 

**h Afini vermB Palttiom y in tk&y«ar8i3,art: 4. anfi 11. ^^ *.;..; r - 
4, C^tulary ?? Charle^gn^fJiej^ar *«^.fJTt,jH!P44fcVi r H ^ - ' 
w HenbaDtfum. a 4 '* 
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9ogn^ became* #$d p& *n£?ri*g oi^Or J*^ftatfc'of«r 9 Slagri 

tney devifecf the ufage of giving >tbeki <albrimmb&<*i the 
king v of receiving it from him afterwards as a fief, and of 
nominating him to rhrir heigg. ^33w- u&ge was always 
continued, and took place efpecially during the disor- 
ders of the fecond rafcei tffhjinJ-evfery body iiood in need 
of a protector, and wanted to incorporate hirofelf with the 
other lords-H* astfl to^t&^sibvf&e+infathvSmdal mon- 
archy, becaufe the political no longer exifted. 
^/Ifciejcolrtiniitd under the third rate,- as Awfind \yy &p&. 
tah*>$b*rtoV9); whether 4j»;p< gave their al/odmm^ttM Ye* 
f lundl it ^yvrJieiameia&t; or.whet&iet it*' M 4 e efc*rid ad 
a/^itfn^iand.afterwards »cknoVitledgcd-ai .fttCti& >rfEheflj 

>' tEhii dUctf notoimply , that thoftf vdu> werer feifed of ffe#s % 
admmiltoredi i them like f prudent fathers <i>f ftrfciltefc > fb* 
though > thcf frectrieh beeam* ^fefirtas :o£ beiftg^flkfe*^ 
fiefft^efcth^ji martaged\thb fc»t of eftato* as t*f£frttdg%rtf 
e»*nagefl in ^<mr d* y». This is what induced Gha*i©magne t 
thciinoifliovjgiiant <aad ^attentive prince Wfc e^et h»d, to 
make a great many regulations f to hinder the fifefs from 
being, tltjgrafled in favour of idlfcdial eftates. Thte proves 
0njynhjttbitt)hifl>tiroerhofi. beneficed were ftitt only forlfte, 
and iwm^qhenJiy -thatitkHy- tDokmore care of the atfodia* 
th*tt ofitherben,cfipes4 but k is no argument thftt?*bey did 
ni*)chufeyriitl»r. u>;beitbe.kkgV bondmen than ft<eetttenT 
They might haralrdtfinps iofidifpofing-of a parti€|flkr pdrz/ 
tida afjax&e&bttt ttey, swore not w£Uing%o be ikip|M& e-. 
vsn ^tbear(dtgaity» c Jj *-"'' *'' :1 : - : " •' ^ * :li <' n,%1 

,.i I knowiffeewifethjat.iahankoaagne complains itf^'cfcfrV 
taitt capuolaryij, thar infoone . pi aces- there W We f&ypftT 
wfefr g&v^ , away their fifii in ^roperi^ fufd"<ti&feetiitl 
ttemoafifcfvteitdsjin iprbperty^; B*i I cte toil nfey, tftfl' 
t»hfy frec^iiofL/oftte than^f the-UiWru^ 

J mean only, that when t^qy could convert ^a^^^^iin^ 

Ofl *fte word Alodis. 

* See thofc quoted by Du Cangc in the word Alodis, and thofe produced 
by Galland, in his treatife of aUocHirl ifctids, t>. 14. arid the ftlfoVidg"; , . 
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t9»W» whidi ♦a» l to4rfc*«l'WftA' 'H^sV'aW' »"Hte 
cafe to* ttte^fortrttrliry ' fcbc^e ^^tio«ea; ,T \bi£f Il hia (1 Vfef* 
gitearadratogcs krddisgfth *'•' ''^'" ^&'>1''^ X^> 
io r ■ • : j'i . i -•• /' • *r /' t'' nvrt 1t pnivi^oftt to r ^n'rA 
.. ^i/hi a,,', f «*hil if-ull n1 mi^ *uilBnimoa 

^ : >- ^ vh • •■ . CftArft EKs- br °'^ * >fh *°' 3l ; D 

^ ,. ,■ ., t • ; -t ■ ♦ ■ ' • - - r -, .►♦ h,i kv. h"* .Tobt>Joiq * 'ni 

• t. r. *»■ Ifc#'the^ttrc1i4a«ds^«^ ^'^^ 

Th&uC* bftho&fcal lands ftttmld hifce>bfetttrbnlfnoi<&ve 
** donation* by wfeicfr the kiags -fiem 1 *o ;e*ictfw«tee* ttoer 
Franks to uotdertake hwv expcditicmsy fwi* byv«*vhi«>rDrf 
the other hand, thefe fifcaUandswea* imreafeci -Tiiis, vavM 
have already obferved, waa- ihe fpkk trf iheriWbtPp'btrT 
the?fc donations took another 1 turn i vTherdis flillttxrtflt * 
a fpeechef Ghilperk, gtrandfbn^f Glotris^iri^w&MhTJie 
qomplalns that dmofl all tl^bnds^Had b«»y*eadjpg«^ 
en away to the church. Our exchequer, fays ^jHsiitppoittti 
ri/bfd, and ourricfas are transferred .ftp the ciergy »f > ' »M* 
reign now but bi/hops % who live in grandeur, wB&- oh* grots 
deur-is twer* > • •■■••?'' \ •. *. - -' *; ' obtain 

This was the rcafon that the" mayors'} whb>darft uotirt^ 
taok, die lords, (tripped- t&e <diricches ; afidi<ttieef 1 the f 
xpotives alleged by Pepin ibr epttriag^ N^tiftjjia y h»ia« hi* 
having been- invited thither by the ctergyy •«{> tptttla (top 
tQj^he in*r.oa#hi»e»Cs of th* kings, 'thdtaiB,:trfithe9hialj>c*sv 
who Hfipped the church, of all her poflWfionai Jrijjrm ^iM' 

. The-moyw* e£ Attftiafia* thatvisi tfce ftrahil)? 3fntl«e IPeii 
pins, had behaved towards the clergy wit^i^ti»»C3dlcl^etta?if 
tion.tka* thofe of-Nettftrir Ad^B^irgtndjr. .TEhwotefeH- 
dctyt by ew chronicles & in whidhtwfe fi* fhc/iirioakltf ctar^ 
if^ly- adoring the devotion aitti^JWeryityoitto^rpwid'/ 
Tfeey th$m&Jvea had been puoffeflfed qf ahe firfr-pfctcek iii 

tjl«, <?JftU»ch*; " • Oft CfW J^mifijpUli'QatJtfc'MQirfmfftter fc 
as, [|4Wimn«S^ i! rd-.'.' JiiiU ,^TfiO .i»'. »• I 

. f epin fubdued Neuftria and Burgundy ; but as his pre- 
tence- for- detlrgjpag the maypr&capdJMQgS iwasrlte oppref- 

*'Tn Gre|;6i7ofTours,l>0Qk ; 6.^hMj.(4^ , ■ i » /tu.-jit «Ll'ni ,o». .»:^» v * 
f This fa what indjjccihim'tOfiTVJur^ ^ilrofUt^ l^(J9^/^TiH»«f #ie 
cl/ergy, and even tne jlooauoos pf Kis IpfW.; iGomra^r^rflft^bWbeii^^pv 
and made even ^cw 4Qn"apon9. , G^g^.qfT,o^vl>P^2^?W,o?r n. 5 •» - 

4 See-thc' annals hi iClrffz, in "the ycai* 6&?« $xcuiw tfpprijnjp /qiwwli* 
faccrdotum et fervorum Dei, qui me racpios adiciuor, ufr pro fw^Jatiss Jrijufte 
patrimooiis, &c. | See the annals of Metz. ' || In Gregory of Tours. 




3S$ ftfE S*ffcit Boo**2£2t&i; 

fr>i*Joftffe tlferftf* he conl4 *°t drfptftcm witt^ut c^njraJ 

$ftitig t&rertvAtftle, and Orowit^ -- — •-- ^ TJ - - '* '-* 

tben*tioii. 'However; the cdn£ 

domaj ate* the deftru&ion df Vfte' At 

ham fefficfent means; of fatisfying fci$ generals. 

•. Fepkiti^cteHimfeU' inciter of the monafcbjk gjr .protec- 
ting the cAergy ; his Ibir Charles Jtfartfl £ft^4 hot maun*, 
tun his'pdwer, bm trf oppreffing them. ' This prince J^d* 
iag ttai p&rt of the regal and fifcal lands fe4. been ^iyea 
eittteribrttfe, or "in perpetuity to the nobility, Wdtftat the* 
clerg^, by receiving both from rlcb and poor, had dcgvirpi 
ftjgfesft £a*t *nen< of the allodial eftates, he dripped the 
cbwnflb ? *ftd a* the flefa of the'jirft divifion tfrere no lonj^c 
in being, he formed i fecond divifton *.' He topkipf him- 
feMfisMi&fer his^ofjfeets 1 the church-lauds* and the chuitnes 
themfelves ; and put a ftop.to an evil which differed Jtf 
thfe r «efj$(rft feoin otdhiar^ evils, thafc by Wing e^eme, 
It w» A mt^eh the more- eafy to cure. ' " 
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GHAP-'X. 
' SBcfaet'of the Clergy; 



Septra* iwfcre.thedonurion^tnftde to the clergy, tbat tuidef 
th^ibre* ca^es of oar pti«c«$ they muft have poflefTed f^V 
vend times all the lauds of the kingdom. . But if our kirigfc," 
the nobility, and the people, found the way of giving them 
all their eitates, theyfbund alfovthe racthod of getting thein 
back again. The fpirijt of religion founded 3 great nunv 
^er of churches louder th&iirA riace ; but the military fpi- 
jrit was the caufe of their being given away afterwards to 
the foldiery^wao divided *h«nf eihoirgti: tfcteir- children. 




/^d^britimi'afly fe^oftiiig'tiutifo^abbef^ 1 
jrelfgk^s foundations. In this fituation what, a }pfs,.niuit 

the 

* Karlus plufizna tun cctlcfiaftico dctrahens pfaedia, fifco fociavit, at 
dpo<U nuUtibus difpmiyit. Ex chrooico CcntuIenC, lib. 1. 



* c $t r S? bmfi#9P&iV ;Jbfi^ WW barfly ^cWwftx 

tics kit to ^jji^tneifti^^ ^yhich wytedbee^deMr 
£nyec}. , There i;emaiiie4 $erefoj* £pr th**$ligieuftjpie$jr. 
of the *hir4 race, fpu^atipnf c^oygbt ty mktf *mdr l*mi*> 
to bellow.* The pymippj yhic^ere b^p£G^|^i^w4 
in thofe (Jayji } yrpul4 have deprived, tifce, t^itjl ofa^ tfrtir 
*ftates, ^f jWha4 teeij buf boneft ftiQifgh. f #<#> if ^ fi « 
clergy wer£ jfufl of ajp^tjpri, % laity \flere : not, yvithout 
theirs j if they jgave ^e^ 'le#aj;eg qp^,$heir deaj^-fccti Jc* 
the church, their fucceflours wanted to refume (Abb*. /We 
i»eet with /lothjpg bi?t coatinpalqqarj:*!* berween the lords 
and the bjfliops, the gentfexpefj and the abbo^^j^^itji^: 
clergy niutf have beei yexy hard fet, fince they rivwreh 
obliged tp.put fhemfelves uj^jr, t^e pipty*$J"K> flf ycurttfa 
ford*, who' defended tbpm for a, {iioipepft and, a&ertowraa. 

?J*F#e4 them. ..'>/■•.■■ '\j ■ " ■> , -' '— '•■ 

But row a better adminiflratjon f which ,h»4 fegett jafta+ 
^lifted under {he third race, gave, the clergy Jeflye to aug* 
xnent their pofieflions : when the Calvinifts (allied forth, 
and coined, money pf a}l the goUL and. film they found in 
the churches. How could the clergy be fure of their e- 
ftates, when they were ppt even- Aire of their perfons ? 
They were treating of cpntroverfial fubjedj, while their 
archives were burning. What did it avail them to demand 
agajn pf a ruine4 nobility what thefe were no longer pof- 
(effed of, or what *h«y had mortgaged a thou&ad *rxy$$ 
The clergy have couftantly af quired, eoxiftan(]^ae£ai)jted # 
*n4 v *£ ar P ^1 acquiring* ■< ••...* >■- *j«i)ij h;ir* 



■*** 
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•w - j '•••■ *'ii;» '-o v. 
....,..„.. . -.;. - . .'J- r. :•,*'; •jfj < <:v J '- 

t StaUi^f tyuqft ^ thf-Titf* <tf Chwrlcs MwtcU i/ M *■ ' 

-^ ,..' • , ; •' t i»|« i " ' 1 ':-*i{m. , • T- •! > / 

Charles M^rt^l, who undert;c*^ to. ftt$p, jftfl<,cte£)fc . 
found' himfelf' in a.fc^^^ He,>fap&ttrvfa*r^ « 

cd and loved by th^io^ery.i^h^" 1 ^^ $W^rjW«tPdi^ 
baving'the pretence of his war^^a^^theiSawce^^ -><H«r.* 
was hated ^ce^d^tjie fergjh$l%faw l j&in&&4dt^ 

* ke the atonal* of Mctz. 
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them* ' The pope, to whom he was neceflary, ftretchea* 
out his arms to him. Every one knows the famous cm- 
bafljr *he received from Gregory III. /lliefe two powers 
were ftriftly united, becaufe they could not do the one 
without the other ; the pope Hood in need of the Frank* 
to fuppbrt htm againft the Lombards and the Creeks; 
the Franks had occafion for the pope -to ferve for a barrier 
againft the Greeks, and to embarrafs the Lombards. If 
was impoffible therefore for the enterprife of Charles Mar- 
tel to mifcarry. 

St, Eucherius, bifliop of Orleans, had a vifion which 
frightened all the princes of that time, I muft produce 
to this purpofe the letter f written by the bifhops aiTemb- 
led at Rheims to Lewis king of Germany, who had invad- 
ed the territories of Charles the Bald ; becaufe it wilt 
(how us the ftate of things in thofe times, and the difpofi-' 
tion of peopled mind. They fay J, " That St. Eueheri- 
44 us having been fnatched up into heaven, he faw Charles 

* Martel tormented in the bottom of hell by order of the 
44 faints, who are to aflift with Jefus Chrifl at the laft 
44 judgment ; that he had been condemned to this punifh- 
44 ment before his time, for having ftript the churches of 
44 their poffeffions, and thereby rendered himfelf guilty 
44 of the fins of all thofe who had endowed them ; that 
44 king Pepin had held a council upon this occafion ; that he 
44 had ordered all the church-lands he could recover to be 
•• reftorcd to the church ; that as he could get back only 
44 part of them, becaufe of his difputes with Veirfre duke 
44 of Aquitaine, he iffaed out letters called pr a carta * in 
44 favour of the churches for the remainder, and made a 
44 law that the laity fhould pay a tenth part of the church- 
" lands they poiTelfed, and twelve deniers for each houfe ', 
44 that Charlemagne did not give the church-lands away, 
44 on the contrary that he made a capitulary, by which 

44 he 

* EpUlolam quoque,()ecrcroRonianorumpri]icipiii]n,fibipFaedi(&og pne* 
tk\ Giegorius mi ferae, quod fefe populns Roman us, relida imp- rttorii dbroi- 
iratione, ad fuam defenfionem et invidam cfonentiam coavcrttre vohiinct. 
Annak of Meti, year 74*. £0 pa&o patrato, at a partibus impentori* ic- 
cederet. Fredegarius. 

f Anno 8jS, apud Carifiacum ; Balof. edit, tome 1. p. lei. 

• f Ibid. art. 7. p. 109. 

* Praccaria, quod rrecibus utendum concedtaift fkya Gujasia Kb notes *p- 
Ott th*firft hook ef fiefs. I find in a diploma of king Pepis, dated the third 
year of his reign, chat this prince was not the firffc who eftablifhed thefe Prae- 
earia ; he eires one made by the mayor Ebroin, and continued after his time. 
See the diploma of this king, in the 5th tome of the htOorianj of France by 
the Btnedi&iscs, art. 6. 



** ba.ejpgfgtd* bqtb £*& l*m«lf land b* footcffom^ nt?9f*. 




" ]uiubii.' , i -♦ 

KM^^giafs.cefiutenan ipentiQnc&by jh'e hwpps, w^. 
nwWUvn ^ v V°?P$ ^ Thetchiorch found- 

this adVantagf in ify that fuch as h.ad received tkq&laii'cfe,. 
hdd»*heia rolftogejrbujt i^^reQ^fiQuafnanpef^wad'nEiQre- r 
Qvtr, that flie received a uthe or tenth part».anjd twelve 
deters for *^ery houfe gisg.tag belonged to her. , B*t 
tbii waa oitf y v a. palfetive* vvjh^h 4jid «o,t jemx?yo JthVdik 
order.-. . 

T*hi* even met with oppofitioBj and Fefnrj was oblige^ 
to. mak$ another capitular/ 4 $, in which he enjqins.thofe 
who bold any of thofe benefices to pay this ti£be and duty*." 
antf even to keep Up jthe houfca. belonging %o the bifhbpric 
or xnonaftery, under the penalty #f forfeiting thofe poffef* 
fions. Charlemagne, jj renejvejj th? regulations of Pepin, 
/That part of the fame letter w^ich' fey^s, that Charle- 
magne promifed, both fpr'himfelf arid his futceflburs, ne-. 
ver to cKvifle again the church- lands among the foldiery, 
is agreeably to the capitulary p£ j&i^ prince, given at Aix- 
la-Chapelle, in the year 803, with a viejv of removing the^ 
apprehen#ons of the clergy upon thia fubje& But the do- 
nations already made were ftijl * continued. The bi&ops 
very juflJy add* that Lejvis le Dcbonnaire followed the ex- 
ample of Charlemagne, an£ .did ngt §iy? away tl^e church- 
lands to the fojdieryi 

And yet the old abujfes were carried to fuch a pitch, 
that the laity lender the children $ . of Lewis le Qehonnafce, 
introduced prieds into their churches, pr drove them away % 
without the content of the bifbop*. ^he churches f[ wets 

Vol. II. Z ■','"'''. V SiVid^ 

+ Ij» the year 743. See the 5th book of fhc capitularies, art. 3. Balufius* 
edition, p. 825. 

\ That of Mers i|i the year %fi6+qfa 4. . --_, .. - 

| &c his capitulary in the -yew &»£, giiren at W.orm^ S^lufeo*' cdifjop,' 
p. 4ix. where fa« regulates the precarious 'cpnjtraj$ : and that ot Frandfor^ In 
the year 794, p. *6?. art. 34, in.»eUripn tq. the-rep^tin^ of tfee houJU*.* §nd 
that pf the year 800, p. 330. 

* As appear* by the preceding note, a*d by tjae iapitulary PfJPepiP king 
of Italy, where it fays, that the king would give tjie monafterits. in ftcf *o 
thofrwho would tow fealty for fceji ;Jt.w 9flde4 to the law o£ ^ c l*osn- 
bait's, book 3. tit. 1. fed. 3. tathft&tijuc JawsycoUt$B$n «>£j^inV> law* i$_ 
Ecfcard, p. foj, t*. 2*. ate. 4. «-.-.. ,r 

$ Sec tb+cofeftfeutmi of- JLotariut Uin the fcw-ofthe L*inJ?ajd$, kaoJt.j» 
lawi»fed.43« 1 Ibid, fiwfti 44f 



354 T HZ SPIRIT BookXXXI. 

divided amongft the next heirs, and when they were held 
in an indecent manner, the bifhops * had no other remedy 
left than to remove the relics. 

But by the capitulary f of Compiegne, it is ena&ed* that 
the commiffary {hall have a right to vifit every mon^ftery, 
together with the bifhop, by the confent % and in prefence 
of the perfon who holds it ; and his general rule fhows that 
the abufe was general. 

Not that there were laws wanting for the reftitution of 
the church-lands. The pope having reproached the bifhops 
for their negled in regard to the re-eftabliihmerit of the 
monafteries, they Wrote to Charles the Bald ]| that they 
were not affected with this reproach, becaufe they .were 
not culpable ;' and they reminded him of what had been 
prom i fed, refolved, and decreed in fo many national aflemb-. 
lies. In fad, they quoted nine. 

Still they went on difputing ; till tjie Normans cainc, 
and made them all agree. 



CHAP. XII, 

Eftablifhment of the Tithes, 



The regulations made under king Pepin had given the 
church rather hopes of relief, than effectively relieved her $ 
and as Charles Martel found all the landed eftates in the 
hands of the clergy, Charlemagne found all the church 
lands in the hands of the foldiery/ The latter could not 
be forced to reftore what had been given them ; and the 
circumftances of that time rendered the thing Hill more im- 
practicable than it was of its own nature. On the other 
hand, Chriftianity ought not to perifh for want of minifters 
§, church, and inftructions. 

This was the reafon of Charlemagne's e(tablilhing f the 

tithes, 

* See the conftitution of Lptarius I. in the law of the Lombards, bpok 
iii. law i. feci 44. f Given the a8th year of the reign of Charles the 
JBald, in the year 868, Balufius' edition, page 203. 

$ Cum confilio '& cohfenfu ipfius qui locum rctinet. 

jj Concilium apud Bonoilum, the 1 6th year of Charles the Bald, in the 
year 856. Balufius' edition, page 7$. 

§ In the civil wars which broke out at the time of Charles. Martel, the 
lands belonging to the church of Rheims were given away to laymen ; the 
elergy were left to fliift as well as they could, fays the life of St. Remigius, 
Styrius, tome 1. p. 279. , t Law of the Lombards, b. iii. tit. 3. § I. & 3. 
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tithes, a new kind of property, which had this advantage 
in favour of the clergy, that as they were given particular- 
ly to the church, it was eafier in procefs 01 time to know 
when they were ufurped. 

Some have attempted to make this cftablifliment of an 
earlier date ; but the authorities they produce feem rather, 
I think, to prove the contrary. The. constitution of Clota T 
rius % ^ a y s on ^y f ^ at they fliall not raife certain || tithes on 
church-lands ; So far then \vas the church from exacting 
tithes at that time, that its whole pretenfion was to be ex-* 
empted from paying them. The fecond council * of Ma- 
con, which was held in 585, and ordains the payment of tU 
thes, fays indeed that they were paid in ancient times; but 
it fays alfo that the cuftom of paying them was then abo«, 
liflied. 

No one queftons but that the clergy opened the Bible 
before Charlemagne's time, and preached the gifts and of* 
ferings of the Leviticus. But I fay,, that before that prin- 
ce's reign, though the tithes might have been preached up* 
yet they were never eftaMifhed, 

I took notice that the. regulations made under king Pe- 
pin had fubje&ed thofe who were feifed of church- lands it* 
fief, to the payment of tithes, and to the, repairing of the. 
churches. It was a great point to oblige by a law, whofe 
juftice could not be difputed, the principal men of the na- 
tion to fet the example* 

Charlemagne did more ; and we find by the capitulary 
f de villisy that he obliged his own demefnes to the pay- 
ment of the tithes : This was (till a greater example. 

But the common people are hardly capable of being in-, 
duced by examples to give up their own interefts. The iy- 
god of § Francfort furnifhed them with a more cogent mo«* 

Z % tive 

I h it that on which T have defcanted in the 4th chapter of this book, 
and is to be found in Balufiufr' edition of the capitularies, tome 1. art. 11. . 
J>*ge 9« 

II Agraria & pafcuaria, vel decimas porcorum, ecclefijc concedimus, ita ut 
actor aut decimator in rebus tcciefiae null us acccdat. The capitulary of 
Chatlernagne in the year 800, Balufius' edition, page 336, <.x iains ex- 
tremely well what is meant by that fort of tithe from which th. church is 
exempted by Clotariu* ; it was the tithe of the hog* which \ er pur jvto 
the king's forefts to fatten ; and Charlemagne it jo ns hi.* j. w> s o pay it; 
as well as other people, in order to fet an example : it ispLin, hi this waa 
a right of feigniory or oeconomy 

* Canone 5. ex tomo I. conciliorum antiqiiorum Galliae, opera Jacobs 
$jrmundi. f Art. 6. Bilufius* edition, p-^e 33a i it was given in tfoq A 
•$ Held under Charlemagne^ in the' year 704. 
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five tp pay the tkhee. A capitulary was suad* in that fj- 
nod, wherein it is faid, that in the lift |f famiae the ears of 
com were found empty! having Been devoured by devils, 
and that the voices of thofe infernal Spirits had been heard, 
reproaching them with not haviag paid the tithies ; inoon- 
fequence of which it was ordained that all thofe who were 
fetfed of church^ands, (tumid pay the tithes ; and the next 
fconfequence was, that the obligation was extended to all. 

Charlemagne^ projeft 1 did hot fucceed at firfl ; for it 
itemed tod heavy a burthen *. " The payment of the tithes 
among the Jews was conneSed with t£c plaji of the fcran?' 
dation of tsbiir republic ; but here the payment* of tithes 
was a burthen quite independent of the other charges of the 
eftablifhmeat of the monarchy. : We find, fey the regular 
tions f added to the law of the Lombards, the difficulty 
^here was in cat}fing th^ tithes to be accepted by the civil 
laws $ and how difficult it was to get them admitted by 
the ecdefiaftical latos," we may eafiljr judge from the difc 
fcrent canons of the councils. '* " j : '•" 

The people confented at length to pay the tithes* upQQ 
condition that they untight have a power of redeeming 
them. This the cooftitution of Lewis h tkbonnaiie £; 
and that of the emperour Lotorius $ his ion would ass 
allow. • vi ' lt v -"' l< ' ' L ' ; " • 

The laws of Charlemagne, ia regard to the eftaMifli- 
ment of tithes, were a work of neceffity ; a work in which 
religion only, and not fuperftition was concerned. 
- His famous divifion of the tithes into four parts, for the 
repairing of the churches, for the poor, for the bi&ops, 
and for the clergy, manifeftly proves, that he wanted to 
feftore the church to that fixt and permanent ftate which 
&e had loft. 
' His will ^f (hows that he was defirous of repairing the- 

..:-.., ■ V- ;•,;-:: ^ 

|| Experimento enim didlclmus, in anno quo ilia valida fames irrepfif, 
cbullire yacuas annona's a daemombus devorata«, et Voces e*probiatiooi& au« 
<iitas, &c Balufius* edition, page 46?. art. 13. 

* See ansongft the reft the capitulary of Lewis le Debonnaire, in the year 
829, Balufius' edition, page 663, againft thofe who; to atoid paying tithes, 
pegleded to cultivate the lands, ice. art 5. Nonis quidem Sc drcimit, undo 
$ genetor nofter & nos frequenter in diverfis pladtis^dinonitfoncm rccimn*. 
•" + Among others, that of-Lotarius, book iii. tit. 3. chap. 6. 

I It. the year 829. art 7. Balufius, tome I. page 663. 

$ In the law of the Lombards, book iii. tit. 3. feet. '8. 

4 It is a kind of codicil produced by Egin hard, and different from the will 
hfelf, which we find in Ooldaftus and Baiufius. 
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toifchief done by his grandfather Charles Mattel. Hd 
made three equal fhares of his moveable goods ; two of 
thefe he divided each into one-and-tWenty parts, for the 
one-and-twenty metropolitan churches of his empire ; 
each part was to be fubdivided between the metropolitan 
and fuffragan biihops. The remaining third he divided 
into four parts ; ode he gave to his children and grandchild 
dren, another was added t6 the two-thirds already given, 
fend the other two Were bequeathed to charitable ufes. It 
feems as if he looked upon the immenfe donation he was 
making to the church lefs as a religious a&> than as a po- 
litical diftribution. 



CHA£. XIII. 

6t the fcle&ons of Biihops and Abbott, 

As the churches were become poor, the kings refigned the 
right of * nominating to bifhoprics and other ecckfiaftical 
benefices The princes gave themfelves lefs trouble about 
the remitters of the church $ and the candidates were left 
felicitous in applying to their authority. Thus the church 
received a kind of cOmpenfation for the poffeffions ihe had 
loft. 

Hence if Lewis le Debonnaire fleft the people of Rome 
in poffeffion of the right of choofing their popes, it Was 
owing to the general fpirit that prevailed in his time : He 
behaved in refpeft to the N fee of Rome the fame as to other 
bishopries; 



CHAP. XIV. 

Of the Fiefs of Charles Martel. 

I shall not pretend to determine whether Charles Mar- 
tel, in giving the church-lands in fief, made a grant of 
them for life or in perpetuity. All I know is, that under 

Z3 Char- 

* See the capitulary of Charlemagne in the year 803, art. *. Balufin»* 
edition, page 379- and thc ( dict of Lewis le Debonnaire, is the year 834, in 
OoMaft. cohftit. Imperial, tome I. 

f This is mentioned in the famous canon, £go Ludovicus, which if vifibly 
fappofititious ; it w in Balufias* edition, page 50*, in 817. 
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Charlemagne -f% and Lotarius I. % thete were poffeflions o£ 
this kind, which defoended to the next heirs, and were di- 
vided amongft them. 

. 1 find moreover that one part of them || was given as 
allodia, and the other as fiefs. 

I took notice that the proprietors of the < a lodia were 
fubjeft to the fervice all the fame as the poffeflbrs of the 
fiefs. This, without doubt, was partly the . reafon that 
Charles Martel made grants of allodial lands, as well as of 
fiefs* 



•[ m t 



CHAP. XV. 



The feme Subjcd continued. 



We muft oblerve, that the fiefs having been changed into 
church-lands, and thefe again into fiefs, they both borrow- 
ed fomething of one another's nature. Thus the church- 
lands had the privileges of fiefs, and thefe bad the privi- 
leges of church-lands : Such were the * honourable rights 
of the churches, eftabliflied in thofe days* 



« CHAP. XVL 

Confudon of the Royalty and Mayoralty. The fecond Race. 

The order of my fubjeft has made me break through the 
order of time, fo as to fpeak of Charlemagne before I had 
made meniion of the famous epocha of the translation of 

the* 

f As appear? by his capitulary, in the year. 801, art. 17. in Balofioi 
tome 1. page 360. \ See his confutation inserted in the code of the Lom- 
bards, book iii. tit. I. fe6fc 44. 



the) 
-ami 

. edition, tone 2. page 54* and that of the year 854, apud Attiniacum, chap, 
ic. Baltfius' edition, tome a. page 70. See alio the firft capitulary of Char- 
lemagne, incerti anni, art 49, and * 6. Balufius' edition, tome 1. page 519. 
* Sve the capitularies, book v. art. 44. and the edi& of Piftes in the year 
. 869, art. 8, and 9. where we find tht honourable rights of the lord* efia- 
blifhed in the fame manner as they are to this very day. 
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the crown to the Carlovingians under king Pepin : A re- 
volution, which, contrary to the nature of common events* 
is more remarked perhaps in our days than when it hap* 
pened. 

The kings had no authority; they had only an empty 
name. The title of king was hereditary, that of mayor 
elective. Though the mayors in the latter times fet whom 
they pleafed of the Merovingians on the throne, they had 
not yet taken a king of another race ; and the ancient law 
which fixed the crown in a particular family, was not yet 
effaced out of the hearts of the Franks. The king's per- 
fon was almoft unknown in the monarchy ; but the roy-* 
alty was well known. Pepin, fon of Charles Martel, 
thought it would be proper to confound thofe two titles* 
a confufion which would render it uncertain whether the 
new royalty was hereditary or not $ and this was fufficient 
for him, who to the regal dignity had joined a great pow* 
er. The mayor's authority was then blended with that of 
the king. In the mixture of thefe two authorities a kind 
of reconciliation was made ; the mayor had been elective, 
and the king hereditary ; the crown at the beginning of 
the fecond race was elective, becaufe people chofe ; it was 
hereditary, becaufe they always chofe in the fame fami* 

ly *• 

Father le Cointe, in oppofition to the authority of all 
ancient records f , denies t that the pope authorised this 
great, change ; and one of his reafons is, that he would 
have committed an injuftice. A fine thing to fee an hif- 
torian judge of what men have done, by what they ought 
to have done ! At this rate we mould have no hiftory 
at all. 

• Be that as it may, it is vety certain, that, immediately 
after Duke Pepin's victory, the Metovirigians ceafed to 
be the reigning family. When his grandfori Pepin was 
Crowned king, it was only a ceremony the more, and a 
phantom the.lefs; he acquired nothing thereby but the, 
froyal ornaments, there was no change made in the nation. 

Z4 This 

* See the wiil of Charlemagne, and the divifion which Lewis le Debon- 
naire made to his children in the afleihbly of the ftates held at CJdicrcy, pro- 
duced by Goldaft. Quern populus eligere velit, at patri fuo luccedat in 
regni hereditate. 

t The anonymous chron. in the 761, and chronic. Centul. in the year 754. 

i Fabeila quaipoft Pippini mortem excogitata eft, aequicati ac fan&itati 
Zachariae Papae plurirmim adverfatur", ■ rE cclcfiVftic annals of to* 
Mrench, tome %. page 3x9. 
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TKis I have faid in order to fia the moment: of the re* 
volution* to the end that we may not be oaiftakca in look?* 
hag upon thnt as a revolution which was only a conJcuueuce . 
of it. 

When Hugh Capet vcas crow n e d king at the beginning 
of die third race, there was a much greater change', becau& 
the kingdom pawed from a ftate of anarchy Co feme kind of 
a government ; bat when Pepin afcosded the throne* there 
was onry a traafition from one government to another of 
the fame nature* 

■ When Pepin was crowned king, there was only a change 
of name* but when Hugh Capet was crowned, then* noa 
a change in the nature Of the thing, hecaufe by uniting a 
great fief to the crown the anarchy coafeoU 

When Pepin was crowned, the title of king was united 
to the higheft office %. when Hugh Capet was crowned it 
was united to the greateft net 



CfiAPtXVlL 

A particular Thing in die Ele&ion of tkc Kings ol tfct fccoud Race. 

We find by the formulary * of Pepin's eonfecration, that 
Charles and Carloman were alfo anointed and blefled ; and 
that the French nobility bound themfelves, on pain of in- 
terdiction and excommunication, never to ehufe a prince f 
of another family. 

It appears by the wills of Charlemagne and Lewis le l)e* 
botinaire, that the Franks made a choice among the king's 
children $ which agrees with the above mentioned claufe. 
And when the empire was transferred from Charlemagne's 
family, the efe&ion, which before had been conditional, be- 
came fimple and abfblute y fo that the ancient conftitutioa 
was altered. 

Pepin perceiving himfelf near his end, affembled % the 
lords both temporal and fpi ritual at St. Denis, and divid- 
ed his kingdom between his two fons, Charles and Carlo- 
man. We have not the ac\s of this affembly ; but we find 

what 

• Vol. 5. of the hiflorians of France, by the Benedictines, page 9. 
t tft nunquam de alterius lumbia regem in aevo praefumaat ctigerc, fed 
ex ipforum. Vol. 5 of the biilorians of France, page ie. 
I In the year 768, 
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-what was there tranfafted, in the author of the aneient hiC 
torical collection, published by Canifius, and in f the Writ- 
er of the annals of Metz, according to t the obfervatijHi of 
Balufius. Here I meet with two things in feme meafure 
contradictory ; that he mode this diyifion with the confent 
of the nobility, and afterwards that he made it by his pa- 
ternal authority. This proves torhat 1 faid, that the peo- 
ple's right in the fecond race was to chufe in the fame fa- 
mily ; it was, properly fpeakiog, rather a right of exclufion 
than that of ele&ion. 

This kind of ele&ive right is confirmed by the record* 
of the fecond race* Such is this capitulary of the divifion 
of the empire made by Charlemagne among his three chil- 
dren, in which, after fettling their divifion, he fays (j, "That 
*' if one of the three brothers happens to have a foil, fbch 
" as the people Shall be willing to chufe as a fit perfon to) 
** fucceed to his father's kingdom, his uncles ftiall content 
" to it." 

This fame regulation is to be met with in the divifion * 
which Lewis le Debonnaire made among his three child- 
ren, Pepin, Lewis, and Charles, in the year 837, at the 
affembly of Aix-la-Chapelle ; and likewife, in another § 
divifion, made twenty years before, by the fame etnpetour, 
between Lotarius, Pepin, and Lewis. We may likewife 
fee the oath which Lewis the Stammerer took at Com* 
peigne, at -his coronation. I Lewis , by the divine mercy, 
and the people* sek8kn% % appointed king, do promife . • . « 
What I fay is confirmed by the a&s of the council of Va- 
lence 4. held in the year 890, for the election of Lewis fon 
of Bofon to the kingdom of Aries. Lewis Was there elec- 
ted ; and the principal reafon they give for choofing him 
is, that he was of the Imperial family *** that Charles the 
Fat had conferred on him the dignity of king, and that the 
emperour Arnold had invefted him by the fceptre, and by 

the 

f Tom. 4. Ie£tt6nis antiquae. 

\ Edition of the capitularies, torn I. page 1 88. 

U In the ift capitulary of the year 806, Balufius' edition, page 439. art. j. 

* Iq Goldaft. Imperial. Conftitut. tome a. page 19. 

§ Balufius' edition, page 574. art. 14. Si vcro aliquis illomm decedens Ie» 
gitimos filios refcquerit, non inter eos poteftas ipfa dividatur, fed potius popa- 
lus pariter conveniens, unum ex lis quern dominas voluerit eligac ; & hunc 
fenior frater in loco fratris et filii fufcipiat, 

5 Capitulary of the year 877, Balufius' edition, page 37a. 

I In father Labbe's councils, tome 9. col. 424. and in Duteont's corp. di- 
plomat, tome I. art. 36. ** By the mother's fide. 
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the miriiflry of .his ambaffadours. The kingdom of Arks, 
like the other difxuembered or dependent kingdoms of Char* 
lemagne, was eleftive and hereditary- 



CHAP. XVIIL 



Charlemagne* 

Charlemagne's attention was "to reftrain the power 1 of 
the nobility within proper bounds, and to hinder them 
from oppreffing the freemen and the clergy. He balanced 
the feveral orders of the date, and remained perfe& mailer 
of them all. The whole was united by the ftrength of his 
genius. He led the nobility continually from one expedi* 
tion to another ; giving them no time to form defigns of 
their own, but employing them entirely in following his. 
The empire was fupported by the greatnefs of its chief: 
The prince was great, but the man was greater. The kings 
his children were his firft fubjc&s, the inftruments of his 
power, and patterns of obedience. He made admirable re- 
gulations ; and, what was ft ill more admirable, he took 
care to fee them executed. His genius diffufed itfelf thro* 
every part of the empire. We find in this prince's laws a 
fpirit of forecaft and fagacity that comprifes every thing, 
and a .certain force that makes every thing give way. All 
pretexts * for evading the performance of duties are re- 
moved, negle&s are corrected, abufes reformed, or pre- 
vented. He knew how to punifh, but he underftood much 
better how to pardon. He was great in his defigns,. and 
fitnple in the execution of them. No prince was ever 
poffeffed in a higher, degree of the art of performing tb« 
greateft things with cafe, and the moft difficult with expe- 
dition. He was continually traverfing the feveral parts of 
his vaft empire, and made them feel the weight of his 
hand wherever it fell. New difficulties fprung up on 
every fide, and on every fide he removed them. Never 
prince had more refoltftion in facing dangers ; never prince 
knew better how to flmn them. He mocked all manner 

of 

* See his 3d capitulary of the year 811, page 486. art. I, », 3, 4, 5, 6, 7, 
and 8. and the ift capitulary of the year 8 1 2, page 49O. art. 1. and the ca- 
pitulary of the year 812, page 494. art. 9, 1 1, and others. 
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of perils, and particularly thofe to which great conquer* 
ours are generally fubje6t, namely confpiracies. This fur- 
pf ifing prince was extremely moderate, of a very mild 
character, and of a plain fimple behaviour. He loved to 
converfe freely with the lords of his court. He gave way 
perhaps too much to his paffion for the fair fex ; a failing, 
however,which n a princewho always governedby himfelf, 
and who fpent his life in a continual fucceffion of toils, may 
merit fome indulgence. He was wonderfully exact in his 
expences ; adminiftering his demefnes with prudence, at- 
tention, and oeconomy. A father * might learn from his 
laws how to govern his family ; and we find in his capitu- 
laries the pure and facred fource from whence he derived 
his riches. I (hall add only one word more : He gave or- 
ders that f the eggs of the barons of his demefnes, and the 
fuperfluous herbs of his gardens, ihould be fold'; a rabfE 
wonderful oeconomy in a prince, who had diftributed a- 
mong his people all the riches of the Lombards, and the 
immenfe treasures of thofe Huns who had plundered the; 
univerfe. 



CHAP. XIX. 

The fame Subjed continued. 



This great prince was afraid left thofe whom he intruded 
in different parts with the command, ihould be inclined to 
revolt ; and thought he ftiould find more docility among 
the clergy. For this reafon he erected a great number of 
bifhoprics in Germany |f, and endowed them with very 
large fiefs. It appears by fome charters, that the claufes 
containing the prerogatives of thofe fiefs, were not differ- 
ent from thofe which were commonly inferted in thofe 
grants t j though at prefent we find the principal ecclefi- 

aftics 

* See the capitulary de villi's is the year 800, hi9 2d capitu!ary,of the year 
813, art. 6. and 19. and the 5th book of the capitularies, art 303. 

f Capitul. de villis, art. 39. See this whole capitulary, which isamafterh 
piece of prudence, good adminiftration, and oeconomy. 

H See among others foundation of the archbifhopric of Bremen in the ca- 
pitulary of the year 789, Balufius' edition, page 245 . 

t For inflance, the prohibition to the king's judges agaimt entering upoi» 
the territory to demand the freda, and other dudes. I have laid a good 
deal concerning this in the preceding bo#4c. 
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attic* of Germany invefted with a ibvereign power. Be 
that as it may, thefe were fate of the contrivaaces he tried 
againft the Salons* Thai which ha could trot e*pe& frost 
the indolence and fopiaenefs of a Vafial, be thought he might 
proaufit htmfelf from the fedakfo* attention of a bifhop* 
Befidea, a vafial of that kind, &r from making ufc of the 
cornered people agaiaft hire, would rather ftand ia seed 
of his affifta&ee to fupptm himfelf agaiaft his! people. 



CHAP. XX* 

The SaccdTom of Cfaartaaagiic* 

Witt* Augufhts Cse&r was in Egypt) he ordered Attfiafri 
der's tomb to be opened $ and upon their aflcifig him whet 
ther he was willing they mould Open the tombs of the 
Ptolemies, he anfwered that he wanted to fee the king* aad 
not the dead. Thus, in the hiftory of the fecond race, we 
are continually looking for Pepin and Charlemagne ; we 
want to fee the kings, and not the dead. 

A prince who was the fport of his paffions, and a dupe 
even to his virtues $ a prince who never underftood right- 
ly either his own ftrength or weaknefs 5 a prince who was 
incapable of making himfelf either feared or beloved ; a 
prince, in fine, who with few vices in his heart, had all 
manner of defects in his underftanding, took the reins ol 
the empire into his hand which had been held by Char- 
lemagne. 

Lewis le Debonnaire mixing all the indulgence of an old 
hufband, with all the weaknefs of an old king, flung his 
family into diforder, which was followed with the downfal 
of the monarchy. He was continually altering the divi- 
sions he had made among his children. And yet thefe di- 
vifions had been Confirmed each in their turn by his own 
oath, and by thofe of his children and the nobility. This 
was as if he wanted to try the fidelity of his fubjeQs ; it 
was endeavouring by confufion, fcruples, and equivocation, 
to puzzle their obedience ; it was confounding the different 
rights of thofe princes, and rendering their titles dubious, 
especially at a time when there were but few ftrong holds, 

and 
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find when the principal bulwark of authority wa* the fealty 
jfworn and accepted. 

The emperour's children, in order to preferye their di- 
yifions, courted the clergy, and granted them privileges 
till -then unheard. *J!hek privileges were fpecious \ the clcr-y 
gy were induced to warrant a thing which thofe prince* 
would h*ve been jlad they had authorifrd? Agofcard * re- 
presents *p Lewis, le ftebonnaire, Wfl having fecit Lotariua 
to Rome, in order to haye him declared emperour ; and 
that he had mads a divi&on of fiis dominions among his chiU 
dce^Vter Jwving conftlted heaven by tbr<* day*' fafting 
aod praying.' What defence could * ftiperftitwuis prince 
zaake againv the attack of fu perdition ! lit sa eafy to per- 
peire what a fliock the fuprenn? authority firoft have twice 
received from the imprisonment of this prince, ^ad from bis 
public penance ; they wanted to degrade the ting ? and fbejr 
iiegrad^d the regal dignity. 



CHAP. XXI. 

Jkc (jime S«J>j*& «mtinuc<i. 

^Phe ftrength which the nation had derived from Charle? 
ihagne, lafted well enough under Lewis le Debonnaire, to 
enable the ftate to fupport its grandeur, and to command 
refpeft from ft rangers. ' Tfhis princeV underftauding was 
weak, hut the nation was warlike. The royal authority/ 
declined at home, (hough there feemd to be no diminution 
of power abroad. • ' 

Charlemagne, his father, and grandfather, were fucceflive 
rulers of the mpnarchy. The firft pattered the avarice of 
the Ibldiers ; the other two that of the clergy ; aud the child- 
ren of Lewis le Debonnaire, excited the ambition of both* 

In the French conftitution, the whole power of the ftate 
yeas lodged in the hands of the king, the nobility, and clergy, 
Charles Martel, Pepin, and Charlemagne, joined fometimea 
their intereft with one of thofe parties to check the other, 
tad generally with both ; But the children of Lewis le D*» 
bonnaire disjoined both thofe bodies from the king* by 
which mean the royal authority was too much debilitated. 

CHAP. 

* $ee his letters. 
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CHAP. XXII. 

The fame Subject continued. 
The clergy had reafon to repent the proteftion they had 
given to Lewis le Debonnaire's children. This prince, as 
I have already obferved, had never given * any of the 
church-lands by precepts to the laity ; but it was not long 
before Lotarius in Italy, and Pepin in Aguitaine, quitted 
Charlemagne's plan, and returned that of Charles Martel. 
The clergy had recourfe to the emperour again ft his child- 
ren, but they themfejves had weakened the authority they 
fued. In Aquitaine forae condefcenfion was (hewn, bat none 
in Italy, 

The civil wars with which the life of Lewis le Debon- 
naire had been embroiled, were the feed of thofe which fol- 
lowed his death. The three brothers, Lotarius, Lewis, 
and Charles,* endeavoured each to bring over the nobility 
to their party. Tq thofe therefore who were willing to 
follow them, they granted the church-lands by precepts; 
fo that to gain the nobility, they facrificed the clergy. 

We find in the capitularies f, that thofe princes were 
obliged to yield to the importunity pf fo many demands, 
and that what they would not often have freely granted, 
was extorted from them : We fee that the clergy thought 
themfelves more opprefled by . the nobility than by the 
kings. It appears alfo, that Charles the Bald % became 
the greateft enemy of the patrimony of the clergy, whe- 
ther 

* See what the biftiops 6f in the fynod of the year 845, apud TeudooU 
villam, art. 4, 

t See the fynod in the year 845, apud Teudo'nis villain, art 3, and 4. 
which gives a very exa& description of things ; as atfo that of the fame year, 
held at the palace of Verne*, art. 12. and the fynod of Beautais alfo in the 
fame year, art. 3, 4, and 6. and the capitulary in villa Spamaco, in the year 
846, art. 20. and the letter which the biihops aflembled at'Rheims wrote, in 
858, to Lewis king of Germany, art. 8. 

\ See the capitulary in villa Sparnaco, in the year 846. The nobility had 
fet the king againft the biihops, infomuch that he expelled them from the 
aflembly ; fome canons of the fyiiods were picked out, and they were told 
that thrfe were the only ones which fhould be obferved ; nothing was grant- 
ed them but what was impoffible to be refufed. See art. 20, 21, 22. See 
alfo the letter which the biihops aflembled at Rheims wrote, in the year 85 %' x 
IP Lewis king of Germany, and the cdi$ of Ptftes, in the year 864, art. {• 
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ther he was moft incenfed againft them for having de- 
graded his father on their account, or whether he was the 
moft timorous. Be this as it may, we meet with * conti- 
nual quarrels in the capitularies between the clergy who 
demanded their lands, and the nobility who refilled, evad- 
ed, or deferred to reitore them ; and the kings between 
feoth. 

The fituation of things at that time is a fpeftacle really 
deferving of pity* While Lewis le Debonnaire made im- 
xnenTe donations out of his demelnes to the church, hia 
children diftributed the poffeffions of the clergy among the. 
laity. The fame hand which founded new abbies, often 
pulled down the old ones. The clergy had no fixed Hate ; 
one moment they were ftripped, another they received 
fatisfaftion ; but the crown was continually lofing. 

Towards the clofe of the reign of Charles the Bald, and- 
from that time forward, there was an end of the difputes 
of the clergy and laity, concerning the reftitution of lands. 
The bifhops indeed breathed out ft ill a few fighs in their 
remonftrances to Charles the Bald, which we find in the 
capitulary of the year 856, and in the letter f they wrote 
to Lewis king of Germany, in the year 858; But they 
propofed things and challenged promifes fo of tea eluded, 
that we plainly fee they had no longer any hopes of ob* 
taining their defire. 

All that could be expected then, was $ to repair in ge- 
neral the injuries done both to church and ftate. The 
kings engaged not to deprive their vaflals of their freemen, 
and not to give away the church lands any more by pre- 
cepts || ; fo that the interefts of the clergy and nobility 
feemed then to be united. 

The 

* Sec this very capitulary in the year 846, in villa Sparnaco. Sec alfo 
the capitulary of the affembly held apud Marfnam, in the year 847, art. 4. 
wherein the clergy reduced them fc Ives to dt-maud only the reftitution of 
what they had been pofleffed of under Lewis le Pebonnaire. See alfo the 
capitulary of the year 851. apud Marfnam, art. 6, and 7. which confirms the 
nobility and clergy in their feveral pofiefiidns; and that apud Bonoilum, in 
the year 856, which is a rem on ft ranee of the bifhops to the king, becaufe 
the evils, after fo many law*, had not 1 been remedied; and in fine, the let- 
ter which the bifhops affembled at Rheims wrote, in the year 858, to Lewii 
king of Germany, art. 8. 

f Art. 8. \ Sec the capitulary of the year 853, art. 6, and 7. 

|| Charles the Bald, in the fynod of Soiffons, fays that he had promiied the 
bifhops not to iffue out any more precepts relating to church lands. Capi- 
tularies p.f the year 853, ait. 11. Balufius' editioa/tome », page 56, 



Steady oWe^d* ,cpnt|cjlH?*«*T*W47t tP fiftti jtq ,eui,i^ 

I he^awiQntjr Wjouj Jpng^firrumihing «vexy aay» both. 
fo« the 'tywtjppf Mtfapgmp f .wd thole which I {ball give 
hereafter,^ they thaught thfty, had no better refource left*. 
than to put themfelves in :; tji&, hands of the clejrgj. , Ijtoty 
the. clergy had weake^e^thejppwer of the kmgs/ano the, 
king* had weakened th^mflaejice of the clergy. ' 

: la vain did Giharle» tKe, Bajd f and hU fucceJTours call in, 
the qhurjeh ta fapporrthtf ftate> ,ami to prevent its fall ; iu 
Vain did they avail themfelvea of the * refpeft the people, 
had for that body* t(>jna|nta}^ in a: which they fhould have, 
alib'for their yrinee ; in,yaijd ( did rhtp- en/kaynur f to give 
an authprity *q their laws hy that of' the canons i in vain; 
<ftd t&ey join theecclefiaftiq i with the pivil punffliments j 
in vain, to counterbalance thc^ authority of the. count. || £& 
they give to each' biftxop the title of their commiflary in, 
the feyejaj province,?: It was impofjjble for, th$ clergy 'to. 
repair ttie'mifchief "tfcey had done ; and a terrible' misfcr- 
tunc, of whicti I fhali fpeak aivoi>, tumhled the crown ta 
tjic ground, ' < " '-' 



C&AtVXXOt. 

That the Freemen were tendered capable of holding JTief*. 

I SAm that the freemen were led againft tb* enemy by 
their count, and the vaflals by their Jordy Thi$ was th$ 

reafon 

* See the capitulary of Charles the fcald, apud Sappnaria»» |p the year 
$59, »nu 3- * " V en ilon, whom I made archfapifrop of* Sena, has confeerated 
« me ; and I ought not to he expelled the kingdom by any body,*' (altera 
pne audientia &. judicio epifcoporum, qaorum minifterio in regem fum con. 
fecratus, & qui throni Pci (unt didi, iu qtiihu* Peus fodet, & per quo* Uaa 
decernit jutfrcfa, quorum paternis ccar^ionihvs 4 eaiUgaftovu* judicii* me 
Jubdere fui paratus, & in praeknti firm fubdiiua, » 

t See the tapfeuiary of>Charlfi» the $ald, & Carifiai*, in the yeai 857, 
BahuW edition, tome o. page 8$. art i,a, 3»4»ao4 7- 

$ See the fynod of Piftes, in the year 86z, art. 4, and the Capitulary of 
Carloman aad of Lewis* II. apud Vernia palatjwm, in the year $83, art. 4, 
afld 5. 

|j Capitulary of the year 876, under Charles the Said, in fynodp Ponti, 
goneofi, Baiuftu$' edition, art. jz. 
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reaibn that the feveral orders of the ftate balanced each 
dther $ and though the king's vaffals had other vaffals un- 
der them, yet they might be overawed by the count, who 
waa at the head of all die freemen of the monarchy* 

The freemen * wetfc not allowed at firft to vow fealty for 
* fief ; but in procefa of time this was permitted : And I 
find that this change wad made during the time that elap- 
fed from ibe reign of Gontram to that of Charlemagne; 
This I prove by the comparifon that may be drawn be- 
tween the treaty bf Andely f , figned by Gontram, Chil- 
debert, and Queen Brunechild, and the $ divifion made by 
Charlemagne among his children, as well as a like divifion 
Inade by Lewis le fiebonnaire. Thefe thr£e afts contain 1 
pretty near the fame regulations, with regard to the vaffals i 
And as they regulate the very fame points, under almoll 
the fame circumftanees, the fpirit, as well as the letter, of 
ihofe three treaties, are very near the fame in' this re- 
fpe£L 

But as tor what concerns the freemen, there Is a capital 
difference. The treaty of Aridely does not fay that they 
might vow fealty for a fief ; whereas we find, m the divi- 
fions of Charlemagne and Lewis le Debbnnaire, exprefs 
claufes to empower them to vow fealty. Thid ihews that 
st new ufage had been introduced after {he treaty of Ande- 
ly, whereby the freemen were become capable of this great 
privilege. 

This muff have happened when Charles Martel, after 
diftributing the church lands to his foldiers, partly in fief, 
and partly as allodia* made a kind of revolution in the 
feudal latf s. It is very probable that the nobility who 
were feifed already of fiefs, found a greater advantage in 
receiving the new grants as allddia ; and that the freemen 
thought the&felves happy in accepting them as fiefs. 

Vol. II. A a CHAP. 

4 See what has been laid already, book zxx. lift chapter towards the end. 
f In the year 587, in Gregory of Tours, book ix. 
\ See the following chapter, where 1 fhall fpeak more diflufively of thofr 
divifiors ; and the notes in which they are cjuoted. 
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-f-IPtt 1 ,'fS' r..v , ,- } ; -i. J ; nl£ *>.T!. • 3fHO^ 

The principal Caufe of the HuAttittiDTraf' tilt JBOMnftltscb * fflim^flrjii 

•ir;-.*r ■>-«. .v. j f ; „ »j)>c ftl fr flrV + rtoijg- » ! *.' «.*! nT 

j^HABMMAQHSi m the. ^Y»«wJf^^l^ I ifiOR^-ffi" 
^iqg ch^ter^ pruned, , that ^fter^i^ dea^the vaT 
^lQ^ging tp each kiqg ihoulil ^q^^rmjitt^ ,t? re^fiy^ 

qf aether; whereas tbey £ ungl^t keep their ^tlochal 
fftfffi? in, any of their dominions. .. But he adds |J t that 
^s^rjr^ freeman might after the death ol hia lord vpw ^al- 
fp in apy of- the tbi$e, kingdoms to whom he pleafeji!, s* 
3¥fll as.,h$th# VVF ***<* had a lord. We find the faiae 
jregulatxpn* in tne divifiori which 1^ wis lei)eboqnajre 
jBsjde ,a^popg ; hja children in theyepr #17. . n . .. 
„ . #at. thoujgh the freemen had vowed fealty for, s^e&'yet 
Jthe pqunt's militia was not thereby weakened £ the free* 
fl*an was ftill obliged to contribute fo- his allod[um s and Jo 
jget people ready for the fervice belonging {o it* etjthe pro* 
jgpr.tion of one man to four manors; or elfe'to procure a 
.flaa^.that fhould ferye^ the fief jui his Head, And when 
,fpjpfi abufes had been introduced upon this head, they were 
^ed^efled, as appears, by the . constitutions \ of Charle- 
magne, and by that $ of Pepin king of Italy, which jqt- 
.j>l#xn leach other* r t L( . / t . . 

v .%h$ remark, made fyy hiftorians, tbflt tl^e battle of Fon- 

- J WJT» ^ a £ t& e * u *A pf ; the monarchy) is very true » but I 

i'M i.' V ' * ' ' - • '" /: V "' **« 

-» r . Tq tlv J©a», foo,, tetyecfl Charlef, ?cm, ^p^ewi^ it is ^PpP^by 

Goldaft, arid by Balufius, tome I. page 439. 

. f. Art. 9. page 443. which is agreeable to thetnbity & Ati&tbf ysf&c- 

' Z<>*J of Tours, book i*. ' / 

... . t Art, jo.iftn4 there* is, no mentipn macle of tbia in tfo tr^aty^of Ap4^7* 

|| In Balufius/ tome 1. page 574. ^ Licentiam habeat unufqaxfque^oBer 

^ Homo qui feniorem non habuerit, cuteumqtie ex his tribus fratribus volucrit, 

- ie cotnwttrtUifidi/ari. 9, See td£b the diviiLt>n.»»ade by '^he ^m« eo^perow, 
in the year 837, art 6. Balufius' edition, page 686. ' 

< § fa the y*ar 81 1. Balufius 1 edition, tome 1. page 486. art. 7,, and 8. and 
'that oftfeeyear8i«, ibid. page 490. art. 1. Ut ottuiit 13>cr homo <jui qoa- 
<uor teftrifos veftitos de proprio fuo< five de alicujus be&cficio t habet, mfe fe 
pratpatet, & ipfc in hoUem pergat, five cum fenioxe fuo, &c. See alto the 
capitular^' of the year 807, Balufius' edition, tome J. page 458* 

J In the year 793, inffrted in ths law of the Lombards, book iii. tk. 9. 
chap. 9. 




beg leave to call an eye on the unhappy conferences of 
that day* . _ — ..«*._- - - 

Some time after that battle, the three brothers, Lotari-* 
us, Lewis, and Ckftfaft &13& *a »-UWy *, wherein I find 
fome claufes which mud have altered the whole political 
.-fyflyaridf tbe*Ffre*oh gbvernmentu h .(• > 

In the declaration f which CftaLrles made to the people 
relating to them, he fays, that £ 
ife ] wHotri he pleafed for his Ibid, 
Whether the Wn^ or 1 kn> 6( 'the nbbility; ' Befoi^ thfe 
freaty the ftee^ari 1 mlfcht vdyt fcrfltf fbrafiefi but his 
[attodtumjtilL continued ttft&rth* liWetlfctSe 'p6*er of the 
]king r that is, iindef *be coimtV jurifdlfliion ; and he (im- 
pended on 'the 16rd to whom he' had vdWeti te&tf, dnlyoh 
account of the fief which he had 6btainetf/ AfteV that 
tre'atjr'eviry freeman haxf A right to ftlbjeft h;s alhdiutn to 
the king, or to any other lord, as he.'thotight proper, The 
queftion is riot cdhceiiiitig rfiofe'whci put themfelves Under? 
the proteaion of another for a fief, but about thdfe* wh'6 
cnanged tYieir a flokittm in (o a fief, and withdrew tiiemfelves, 
as it were, from the civil jurii&KHbii, to enter Under the 
ieudal power of the Jdfig,. or of the loti whom they 
thought fit to. ffiufe* " { ■' ' ' J 

Thus^t was that tbofe wV6 formerly were 6nly tade* 
the king's power^ as freemen' under the cdunf, became in- 
fenfibly vauals one of another, ^fihde e^erjr Areemfcfi might 
chufe, whom he pleafed for 'hi? Jbrdj the king, or ahy of 
the nobility* ' ' • 

^ . If a man changed an eftate, which fee 1 pofleffed in 
perpetuity, into a fie£ this new fie? could no longer be on- 
ly tor life. Hence we fee, a fhort time after, a || general 
law for giving the fiefs to the children of the prefent pof- 
feflbr: It was made by Charles the Bald, one of the three 
£ontraj&ing princes. 

What has been faid concerning the liberty eveary free- 
plan had in the monarchy, after' the treaty of the three 
A a a brother^, 

■ ■ * * In the yeav'&i}, qao«d by Aubert Lcmire, afcd Balufitw, tome *. page 
42. Conventus apud Matfnam, ' f Adnuficiatio. 

I tfi unufqoifquc liber hoiho in noftro regno feniorem qtteift voluerit in 
Jiobts, et m noftris fidelibus, accipiat. Art. 2. of the declaration of Charles. 

H Capitulary of the year 677, tit. 53. art. 9. St id. aptfd Carifiacum.* 'Si- 
militer ft de nb&ris Vaflaii* faciendum efi, &c. This capitulary xeleM tf 
another of the fame ytfar, aa* of the fame place, art. > 
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brothers) of choofing whom he pleafed for his lord, the 
king, or afiy of the nobilitj, is confirmed by the a& fobfef. 
qpent ro that time. 

; In the reign * of Charlemagne, When a vaflat bar) re* 
deived a thing of a lord, were k worth only a fol, be could 
not afterwards quit him. But, under Charles the Bald, 
the vaffal8 f might foljow their interefts or their caprice 
with impunity ; and this prince explains himfelf fo ftrong- 
fy on this fvtbjeft, that he' feems rather to encourage them 
t* enjoy this liberty, than to reftrain it. In Charle- 
magne's time, benefices were rather perfonat than real ; 
afterwards they became rather real than perfonal. 



CHAP. XXV. 

Change* i» tke Fief*. 

The fame changes happened in the fiefs, as in the athttia. 
We find by the capitulary $ of Compeigne, under King 
Pepin, that th0& who had received a benefice from the 
&*qg, gave a part of this benefice to different bondmen; but 
thefe parts were not diftind from the whole. The king 
revoke^ th^m wh*n He revoked the whole j and, at the 
de^th of the king's yaflal, the rear-vaffal loft alfp his rear* 
4ef J*and a new beneficiary fucceeded, who likewife eftab- 
lifted mew rear-vaflals. Thus it was the perfon, and not 
the rr f ar-fief,. that depended on the fief : On the one hand, 
the rear-vaffal returned to the king, becaufe he was not 
tied for ever to the vafial ; and the rear-fief returned alfo 
to the king, becaufe it was the fief itfclf, and not a depen- 
dence of it. 

Such was the rear vaflalage, while the fiefs were during 

pleafure ; 

* Capitulary of Aix-la-ChapeUe, laths year 81& art. I& Quod nullui 
feniorem fuura dimittat, poftquam ab to acceperit valeate folidwta umzm; 
aftd the capitulary of Pepin, ia d*e year 7*3, art. 5. 

+ See the capitulary de CarifiafQ, ih the year %s6 % ar$. jo. and 13^ 8a- 
luuuV' edition, tome a. page 83, in *rhicft the fcihg, together fcith the lord* 
i)4fi£ual and temporal, agreed to ti&» : Et fi aliquis de vobis fit, cui fuus fe* 
nioratus non placet, & ilU fimulat $ ad ahum femorem melius quam ad ilium 
acaptare poffit, veriia't'ad ilium, et rpfe tranquillo et pax£fUo ammo ilonet All 
comeatum— et quod Deus illi cupierit ad ahum feniorem acaptart potne- 
rit, pacifice habeati . 

\ In the year 7,57. art. 6. Baluttus* edition, pajp ttu 
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pleafure ; and fiich was it alfa, while they were fur life,, 
This was altered when the fiefs defeended ta the next beu$ r 
and the reac-fiefi the fame* That which was held bqfprs 
immediately of the kbg, was held now .mediately^ ,aaA 
the regal power *f as thrown back, as it were, one degree^ 
fometimes two, a,nd oftentimes more, ; 

We find in the jbooks * of the fiefs, that .though ,th* 
king's vaffals might give away in fief, that is* in rear«fio4 
to the king, yet theie rear^vamda or petty vavafcrs, could 
not give alio in fief; £0 that whatever they had given, 
they might always refume. Befides* a grant of that kind 
did not defoend to the children like the fiefs, becaufe it 
was not fuppofed to have been made according to the law 
of the fiefs. 

If we compare the fituatoon in which the rear-vaffalage 
was at the time when the two Milanefe fenators wrote 
that book, to what it was under King Pepin, we fhall find 
that the rear-fiefs preferred f their primitive mature 
longer than the fiefs. 

But when thole fenators wrote, fuch general exceptions 
had been made to this rule, as had altnoft abolifhed it* 
For if a perfon J, who had received a fief of a rear-vaffal, 
happened to follow him upon any expedition to Rome, h$ 
was intitled to all the privileges of a vaffal. In like man* 
ner, if he had given money to the rear-vaffal to obtain the 
fief, the latter could not take it from him, itor hinder him 
from tranfmitring it to his fon, till he returned him his 
money. In fine, this ruled was no lenger obfcrved in the 
fenate of Milan. 



CHAP, XXVI, 

Aootfcr Change which btppeoed in *he &«&.• 

Ik Charlemagne's time $ they were obliged, under great 

penalties, to repair to the general meeting in cafe of any 

A a 3 war 

« Book i. chap. 1; f At ieafi 9 in Italy and Oerman^. 

t Book i. oi fiefs, chap. I. 

H Ibid. 

§ Capitulary pf the year ?o«, art* ;. page jSj. 
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War whatfoever ; they admitted of no exctifts, and 'if &e 
count exempted anj one, lie Was iiaWe himfelf far'ftB* 
punifhed. But the treaty of the three brothers * i&atfe *- 
reftridioa f upkm this head,' which refcued the nobrBty, as- 
it were, -out of the king's liands ; l thejr were no longer 
obliged tp ferve in time of war, but when the war was de- 
fenfive. In otner«, they Were at liberty to fellow thtit^ 
lori, pi to mind their bufinefs. ••• - ' "* -* \ 

Thp death of an hundred thousand French, at the battle 
of Fontenay, made the few remains of the nobllky ima- 

S fc *ne, that, by the private quarrels of their kings; about 
eir refpe&ive.fliares, they fhonld be utterly exterminate 
ed, and that their ambition and jealdufy would canfe the 
crfufion of what little blood was left. A law was there-, 
fore paffed, that the nobility (hould not be obliged to fe^ve 
their princes in the wars, urilefs it was to defend the ttate 
againft a foreign invfrfion. This law t obtained for fere-4 
ral ages. - '- 



CHAP. XXVII. 



Change* wjwh happened if^the great Ogcea, and in the Ficfii 

Evert thing feemed to be infefied with a particular vice; 
and to be corrupted at one and the feme time; I took no* 
tice, that in the beginning feveral fiefs had been alienated 
in perpetuity j but thofe were particular, cafes, and the 
fiefs in general preferved theif nature; fo that if tfi^r 
crown loft tome nets, fhe had fUbftittited others 1 in their 
fleacl. j like wife took notice, that the croWn 4 had nevef 
^erUted the great qffites ill perpetuity || . 

■Btrt 

* Axrad Mariham, In the year $47. Balulras' edition, page 4*. ' •' 

* ' f Volumus ut cujufcumque 'no&rtim homo, in cujufcumque regno fit, 
jwm/cnipr*fuo inb^ft^OH ve^likfuwJ^tatibaSf jw^ ? nift ttUftrcgnijn- 
.▼afia^uajpn-LAM^uyiRi diqjm t <mold afeUt acce^ent, ut omfm popvjus flji; 
pjs regni ad earn repelkndam coiruminiter pergat* Art. 5. ibid, page 4^ *■" 
' \ Sffl the law of Guy king of (he Ramans among thofe which were ad> 
ilpod to the -feltc law^Andrto^t fi(the ^Qmfwrds, tit. % §> in Echard v 

| Some authors pretend, that the county of Touloufc had been gives 
mnty, hy Charles Martel,4nd paffed by inheritance down to Raymond |he 
laft count ; but, if this be true, it wa* owing to fome circumuanccs, whici) 
might have been an inducement tocijufc the c©ws,pf.Xoulwfr fr W apWg 
the children of the laft poficflor. 



0J BuvQ)xarlcart^JB4lfi made a gcae^l.reg^i^ r ^]hicV, 
equally affedtf} *k* .great. o%cs .and thet fiefs. He or-' 
dfiu>cdjuihis ,9apitula.ri«s, tba* Ui? t ,cppntie$ lt<?ul4 be 
g£yeq,fc,>tkz fPVtot'f children, and tnat t thU ^regulation 
flpul^ k aUb taks, pjac* in ucfgirftjto tfye, Jiftfs^ \ / ; * 

^ We (hall feep^eftatly. that .this _ regulate received i" 
laupfr grsfltw extent, jujfomucj^ .that Jt^e gr^at prices, and 
fiefs went even to more diflant reJatJoftsV From' thence it" 
fQllo^ie^ ^at the grpateft parf q( the lords, | who held Tm- 
inediatejj^pf .the crown, held ,no w only, mediately Thofe 
counts who.fprmeriy adminiftered juftice in the king's p!a- 
cita, and who Jed .the freemen agamft the enemy, found 
tfeemfelves fituated between the king and his freemen ; 
4o4 the king's power was removed further off another de- 
gree, ^ .../•■'.. r • .t...j .- 1 

, Again, it appears by the capitularies * f t|jat tW counts. 
had benefices annexed to their count, and vaflals fonder' 
them. When the counties became hereditary, thV count's 
vaflals were no longer the immediate vaflals of the' king ; 
and the benefices annexed to the counties were no longer 
the king's benefices : the counts grew powerful, becaufe 
the vaflals they had already under them enabled them to' 
procure others. 

. In order to be convinced how much the monarchy was 
thereby weakened 1 towards &ie end 1 &f thefecotitF face, we 
hare only to, turn our eyes to -what happened at the be* 
ginning of the third, when the multiplicity "of rear-fiefs 
flung the great vaflals into defpair, * ' 

.It was a cuftom f of the kingdom, that when ttte elder 
brothers, had given {hares to their younger brothers, 
the latter paid homage to the elcjerj fo that the reign- 
ing lord- held them only as a .rear-fief. Philip Au- 
guftus, the duke of Burgundy, the counts of NeversJ 
Boulogne, St. Paul, Dampierre, and other lords, declared 

II that henceforward, whether the fief was divided by fuc- 

♦•'.»' • V A 8 .4 "/.. " . Jj^Pp ! 

"t Sec his capfail&y of the year "^77, tit. '^jf. art. £, and ttf apiid' Cariffet' 
cum ; this eapltutiry is relative to attotKe* of toe -fata eyekfr'aftd 1 -pfocepaffc*^. 

, * The id. capittylarv of the year 812, ait 'f. artd : that qflKg'yfcft* &*-$;%*& 
6. op the Spaniards. ' The colledtion 6f the capillar ie*, 1 brfo* V/sftt/ iiS, 
syid capitiilat*? e>F* the ^ear 869, art. a. arid that of the' y«a*^$V^atf t.-rj. 
Balufius' edition. ' * ' ,1i *- ,0 >m -wiiis r>rfto«i |{ * 

', f As appears from Othb rfFrifin^eti.'dt^^itaibri^ of ;Fffelfcr^,VSoint^ 

J See the ordinance of ttiiUp Auguifci* in %Kt year \%^;U\M^¥^s 
Jcdion. ' .-* v- 



19* , Tgan^fimxr fioofexjpi 

«effi», far*Vttwi^>*»*wfcdle *<*!**• brief «w*p« 
the lame ib«i{t wkhpqrt *n^ fata@B0diatio&<*r?fefc drift. 
ante was not generally followed ; for, as I have elfe- 
where obfervcd , it - was inipoffibk tor make general ordi- 



at that time j but many of our cuftoms were regq? 



bfed by them. 






^ ; f 411* |«fa^«r^0 Wk *#fr The Rtf|n tfCt»rli«ti* Bald- ' 

Wfii tevi iobfc if vod, that C**r4?$ tie Baldo*dai*ee\ : HftjK| 
token thd^ofleffor tpf a great office or of a fief left a fbn ±t 
fcis'deithy the' ofjce *>r fief iboukl deVolve to hir*v It 
would be a difficult matter to trace the progf efe of tke 
«bofes. which firom thinoe refalted, and of the extenfion 
£iv*n<to that law in aaeh country. I fiafr in the books 1 * 
^iflfce<fieftv^tot r Awards the beginning of the reign- of the 
«»pw4r 'Coined II. tf^fiefe filiated in his dominions did 
mot descend t&the grandchildren : they defcended only toone 
p£ the kftpofieffout'e children f, who had beefc^hoferrby 
the lo*d : Aug the G«fs wer* given by a kind of ekftb^ 
W&ieh tho totfd madfrfcfriottg the children. : ' • 

We have explained, in the feyentecnth chapter/ of ihfc 
botitoi'lAwbait toande* fcbo 3crown was, in feme refpe£fa t 
fcieftiv*, and ifc mli«rfe hereditary, undet the fecond face. 
& was l^reditafyj tecatrfe fhe kfofc* wire* always taken 
^nr{hat&tr%V4Ktd trtcttnfethe children ftrcceedecTV St 
^vsaicele6kteo\ by raafttti th^ people chefe firora a^rigiVttte 
«*M\d*eair -A^tMngs of a fif&ila* iiamre< nfrfrvf generally 
HOkei a*d o^flMcal fat*' is'cbrHUWfly tfefetfteHa ai*. 
thavtbe faitie fpirit was *fo«owed ^ in^%he fudee^ftir df 
•iefa, isihdd 4>^» followed^ t^e 'fatefceffiorPttf fchefcrttwn. 
Thus the fiefs were tranfrjntted to the children by the 
xigkfe ofifucceffion^ , as well; as , r of cle&adh^i nodi eaeli fief 
was btfcotffc bdth detfivfc&orf hereditary, like the £rown. 
\ /,Tbis. tig|it.'.p£ ^ el^jipn fa jfyqperipji. of. the! J^rd».wa* not 
,{j j -, ii; .. / z'.ai -■ '.i.i f." 1 *ij*i } • j »'* -> '• ' '^iibfifti&g 

* wMt.<&W: - 1 -■ tJ ^ "'-" '. *. " "7 ; , .';.'• *" ' 

. + Sic progreflum cft^nt ad $Iio» '^T'CfW^t io q»ffix3cmiau$bo<j V^Hct bc- 
Bcfidum conirtttarc. rbjii. f . ,,!•-' - « 



fefe, that is, j&thft fitfgn of tfce eapefleiwr Ijeedfcrip ivi "« 

^ ,.>r •/; ■ m- nj i M ' i iO **^^ >> mh »'»' , ' * » * : » • 

. ,i. !».«■«•.'.. - - 4 * •.» »r tit »:"••.*•*.• i 

CHAP. XXIX. -x ■*, 

It is mentioned in the hoofcs q/the.fi^fs, that when J the 
emperour Conrad fet out for Rome, the vaffal in bis few 
yice prrfentcd.apetitiwto.hipo^ ^#.jie,woul4 pjeafe to 
make a law, that the fiefs which defcended to the children 
ftiould defcend M&> to the gran&UUreorf *nd> tbafi *• 
whofe brother died without legitimate hew, might faceted 
to the fief which ha4 bdwigod to, thew Qomtjieni lathi* * 
+ bis w^a*. granted. ■ . i . 

, lathe £me place, it 14 fei4» (endweazia to rcowttbee* 
that thole wrixer^ll live4 at the time of tbeea^ro^Ijee- 
dcric, L) that the ancient civilian* J had always b&**£ 
opinion, that the fucceffion of fief* in * collateral iw &d 
pot extend further than to CQufm-geripans by the fethef ** 
£de f though of Jate it was carried as&r as the fewntfe da* 
gree, a$ by the new code they bad extended it in a dineft 
fine in infinitum* It is tbu$ that fonrad'a law was infan* 
fiWjr extended* ... 

All thefe things fuppofed, the bate reading oftheWfi. 
tpry of France is fufficient to fibow, that th* perpetuity a£ 
flefs was eftabliibed earlier, in Franc* than in Germany. 
Towards the copamen«emei^t; of Use jceigu of the emperour 
Conrad II. in 1034, things we*e upon the fame Jbotmg 
#ill in Gerr^aay, 90 tftcgr bad been m F*a*ute under the 
reign of Qbadcs the Bald, who <Uedin.8?<7» But fiaeb 
were . the, changes, fotfle i* France, after , the *eiga.*rf 
(Shades, the B3W, that Chsules the Simple found Jblnw 
> H» 

* Qupd Hodie »ta ftabttHujn eft, at ad ontnos acqaaKtarveakt. Btofc t« 
*f the fiefs, tic. 1. f Gerardu* Nigqr anti Auberty»d* Qstp; < 

I Cum vero Conra<his Romam proficifceretur, pctititm eft a- fidelity* qui 
in ejoe etaut fervitio, ut, lege ab eo promtilgata, hoc etiam i& Demotes "ex fi- 
£p produecre dienaretur ; & ut frater fratri line legitimo herede defun&o* 
IH beneficio quod eorum patris fait, fuccedat. Book X. of^fie^, t^ I, . - . ; 

!€ujas Has proved it extremely well. , 

Sciendum eft, quod beneficium adVeniefltesexbter^ultr^ifFatregi^^- 
eles noh progreditur flicceffione ab antiquis fapientibuV conftitutup^ lice? 
moderso tain pore ufquc ad feptimum "genkulum fit vfurpatum, quod in 
mafcuHs defcendentibus novo jure in infiraturn cxteoditur. tta<U 



4* TBErSfftlWr Book$3g& 

Utf Bniblt<** djfrftighwatli % timpir hosfe bis i^cpnt^ 
t*ble rights :te ^empire ; ,tnd f v aa 4ne,.n*h&**, w-^Hugfa. 
Cfcpet'fi time, the feigning femil^ ftrippgd ,pf #1 ite.fe* 
mefoear ^w jw> longer ,*bk te *wntj*ia $her»rowjfc„- . 

.Tb^wcj&jwlerft adding of Charies thp Bidd ppaducedV 
an equnl weakngfs in. the, French monarchy- B*t afejta** 
i&lcing of Gen&anyj his bsother, and feme of hjs fijiqpej^c 
foatftt, w$ r meftjofjbsttpr f>arft,. tbiic gayeriuneitf pref^-* 
cd its vigour much longer. ,tv- 

But, what do I fay ? perhaps the flegmatic temper, and, 
if I dare ufe the jexpreffion, the immutability of fpirit pe- 
culiar to the German nation, made a longer ftand than 
that of the French nation, againft this difpofition of things, 
which perpetuated the fiefs, by a natural tendency, in fiu 



Befides, the kingdom of Germany was not laid wafte, andf 
annihilated, as it were, like; that of France, by that parti- 
cular kirid of war wfth which it had "been harraffed by the 
l^drmaii* and Saracens. There were lefs riches* in Gcr^ 
many, fewer 'cities' to plunder, lefs coafts td' ibourvmoter 
marflie^ to get over; more forefts tb penetrate/ The pritt- 
ces who-dio! not tee every iriftaht theirdoinirfibna ready tc? 
faH to pieces, had lefs need of their vaffafe; and ootrfequefrtJ- 
ly haft M4 dependence oti them. And 4 in all probability* 
if tbe-eHlperbUTs of Germany fra* not be*n obliged to be; 
crowned' ^t Rome, arid to make fcoYitiirtiai expeditions htd 
Italy, fhe fieft would have preferred, their £riinitive ttw 
tute nitrcli longer in ihat country . 

*.;,:. /- !< =' <..,; < . <j. - I . .J' . ,. : wi. ^ . .'-,, ..- - 

. . „,:k : '&. r •:• . i j;i..*i <»» n ..•.-■ -:t r\i/j • <-(• -*m; 

to ^hafMamjci 1 thi Snftfffitf ^iifciraftifcrrefc ftor&xhti&mVy ^ CMrlo 

the JJald, bad, been., ab;^4y T g^en . tp tbe * WP*j^? p ^<$ 
1&W& Kingpf Gsvmwfo : ^as ttanferrw} to. a ^to^'m& 
by |he election of Conrad duke of Ffanconia, in $i2."Tne 
teigning^jbranch. ip France^ wtycji was hardly able to dis- 
pute a few villages, was much lefs in a fitUattoh ro aif^u^c 
tb^^eihlii^ We h^vekii^ agreement whick pafledr.be* 

* Arnold, and hk fon Lewis IV. 



m 



tttert Gtferfei tfceSJniJfleyanti «h#e^p*t^iftfcfy I* wh* 
hid '&ccfeed6d : tcx Oairfad.* It i* 'tailed ith^cotnpaft' <tf * 
Btftm**j JShfefehftrb princes' *ae* itf* v^ffe?,. Which fiai 
been plac6*in l thfc middle of the Rfc4n<s and <fttr$#e< oferrial 
fnehdflr%. Tney ufed dti <hfe Wifoii *u>+iL&itoiit.*i£* 
difKrm. Partes to*k' «h<J title^f king <b^ Weft France, 
an# Henry tfrat Of kkig of f&ft 'Frfcrice* • CtoaiksJfcoatnfc.r 
ted^th tfe king ofOermaiv^, aa# ti^t Wrth 1 the^mpe* 
ronr, *•'•«'»«,■* ;'« )i».n '0)^.i' • -»» ;. i 



CHAP- XXXI. 



In what Manner the Crown of France was transferred to the Houfis of -Hfcgti 

•'• '■•«'•. ■• • - Capew .. : .v S. ; > .', -ii,.. ■ . 

t' - ' ■ <■' ' ■ . '' • • t • ^ '<..",- f » '■ *.fr € ..•;.» ? •■•" '»*? 
aEonberitance of the .fiefs, and the general eftfitliflroen^ 
ofrear-Aefc* extinguftbed the ppliti<?ai, a^d fypxied a, feu- 
dal government* J nftead of tbat prrpdigious multitude . o j£ 
vaffals who were formerly lender t,be Jung^tjierp were now, 
a view only, on whom the others. depend?^ . The kings, 
had. foarce any longer a 4ir*&;*Vfrority jr afpowej- wbiefe* 
\y*s tor pafs through fo maay,, and .tfor^gh fucb, great 
powers, either Aopt pr..w^ilofttjbi?f^i^reac^4 us_te^m ti 
XWe great vaffals woul4 no I#age;j pbgyj.,#n# they sveij., 
made *>fe of their reaivvafial* tp \^4^4m^ tih^i^obedienf^i 

The kings deprived of their., defl&^fn^ &$?&}#£&' tfK 
the cities of Kheims and Laon, were left expoftd to their 
mercy ; the tree lbxtcbed jQUUits braja^hes too far, and the 
head was withered. The kingdom found itfelf without a 
demefne, as the empire A$/ at«; prefrny The crowa was 
therefore given to one of the mod potent vaffals. 

'TheKtfmais'rajvftgedv^^ ikey^saara.in, * 

kind of boats or fmall veffefe^etttered the mouths of rivers, 
and laid the country wafte on both fides. The cities of 
Orleans' f a^rf'Patfs ptit a^^^^thttfe^tfnaei^ra/fo flfet 
they could not advance further, -either on the Se^nfe, 1 or wh 
the Loire, thigh Capet, 'wtorwag tti*fter-of thofe ekk^ 
1 *> '" ' ' ''*• "' *-' : - •" f * * •* ' " [ helrf 

• In the year 026, quoted by Aubeit le Mire, cod*.* dbnitiohem'piartitn*, T 
chap.47., * ' * •" - - ^ ■"•"■ -'' .."■ *■'-.•' '■ :i u > ■ 
~ f Sfejta capitalitf' of, Chute* the. Brfd, in *h< y$ar\$77,#ptt4,£ariiia*, 
cwn,x>n the importance of Paris, St. Denis, and the caftles on the JUoire in 
thofe days. 



$** THIS SPIRIT 1 BootXXXI. 

hrfd ip iis Rands the two keys of the unhappy remain*; of 
the kingdom ; the crown was conferred upon him as the 
only perfbn afcle to defend it. It is thus the empire was 
afterwards given to a family whole dominions form ft 
ftrong a barrier, againft the Turks. ' 

*Thef empire went from Charlemagne's jf&niiyv ** » 
time when the inheritance of fiefs was qftablifli^d only as 
a mere condefcehdence. It even appears., that it obtained 
much later among the Germans than among' the. preach ; 
which was the reafon that the empire, confidered as a fief, 
was eleftive. On the contrary, when the crown of France 
w£nt from the family of Charlemagne, the fiefs wqre real- 
ly hereditary in this kingdom \ and the crown, as a great 
fief, was alfo hereditary, 

•" Bur it is very wrong to refer to the very moment of 
this revolution, all the changes which had already hap- 
pened, or happened afterwards. The whole was reduced 
to two events; the reigning family changed, and the 
crown was united to a great fief. 



CHAP. XXXTI. 

Some CeJifeqoencta of Jhe^eipmity «f Reft. 

From the perpetuity of the fieft it followed, that the right 
of feakwtty, or priiMgc&ituie, was eftabUijfccA among the 
French* .. This right was quite unknown under the fizft 
race f % xht crown was divided among the brothers, the 
allodia were divided in the fame manner; and as the fiefs* 
whether precarious, or fcr. lift* WW wt aa. efcjeft of fuc- 
ceffion, neither couid they he of divifioo. 

Under the feooad race, the titieof emperaur iabiehl*w* 
is le Debonnaire enjoyed* and with which he honoured 
his ddeil fon Lotarius, made him think of giving this 
prfnc&a kind of fuperiority over his y onager brothers* 
The two kings J were obliged to wait upon the emperour 
every year, to carry him .ptefents, and to. receive much 
greater from him ; they were to confnlt with him upon 

common 

4 See the Salic law, and the law of the Riowiriani III the title of allodia. 
\ See the capitulary of the year 817, which contain* the filft 4ir£oa 
inadebyl^wialeDeiMonaircan^Bgh^chiltoa, < 



common affairs. This is what infpired % L<tfa^ifl witlfc 
thofe pretences which met with fuch bad fnccefs* Whet* 
Agobard |] wrote in favour of t^is prince,, he alleged the 
emperour's own regulation, who had aflbcjated Lotarins tq 
the empire, after he had confulted the Alwgftty by * 
three days fail, and by the celebration of the holy facuifi- 
ces; after the nation had fworn allegiance tp him, which 
they could not refufe without perjuring themselves* and 
after he had fent Lotarins* to Rome to be confirmed by t,be 
l^pe. He lays a ftrefs upon all this, and not upon hi$ 
right of primogeniture. He fays indeed*, that .the ein T 
perour had defigned a divifion among the younger, brpj 
thers, and that he had given the preference, to the elder.j, 
but faying he had preferred the elder, was faying* at. the 
fame time, that he might have preferred his younger bro- 
thers. , , 

But as foon as the fiefs were become hereditary, the; 
right of feniority was eftabliflied in the fucceflion of the 
fiefa ; and for the fame reafon in that of the crown* which 
was the great fief. The ancient few of divifions was no 
longer fubfifting ; the fiefs being charged with a fervice* 
the pofieflbur mud have been enabled to difcharge it. The 
light of primogeniture was e&aMijbed, and the reafon of 
the feudal law forced that of the political or civil law. 

As the fiefs defended to. the children of tba pofieflbur, 
the lords loft the liberty of difpofing of them $ and, in or-r 
derfto indemnify tbemfelves on that account, tihey> eft ab- 
lHhed what they called the right of redemption, whereof 
mention 19 made in our cnftoms, which at firft wa* "paid 
in a direft line, and by ufage came afterwards to be paid 
only in a collateral line* 

The fiefs were foon rendered transferable to ftrangem, 
as a patrimonial eftatfe. This gave rife to the right of fine* 
of alienation* which were eftablifiied^lfiooA throughout the 
Whole kingdom* Thefe rights were arbitrary in the be- 
ginning; but When the pra&iee of granting' thefe permit 
fionawa* becoeae general, they, were fixed in every -diT* 
teift. ^ » 

The right of redemption was* to be paid at each change 
of heir, and at firft was paid even in « direct line Ji • The 

moft 

I) See his two letter* «p*o thlt fotojeft, the 1 title of ooc of which, is <le <&- 
vifiaae imperii. . 

$ See the ordinance of Philip Auguftnt, in the year 2209, on the fiefs. 



^<*ft:gej»rsfccaAam^htt& fifced -it {tbvatef'j^mgsdiiac/ftai 
^TdMtt fea^bttttfeeiifoBBte atKLhn&Mnreoiettt totfcoftxfialfc jriai 
:tfi&^itoimti<T6tz&lX)l<ti£ fef tpfekbo afowaflrofteroa*- 
greed*in the ad of homage,, ritbftfertibfedlbtib feooHcnqo 
longwf demand too**, ttaw* 4 Demm &a*o*fiitibirey^bT the 
nwdemfrtiarv tfhtdh,: by itherolvm^irafckfeiilLfto jrioncyyAt- 
oetaiDrftema#ds7o£ at* mahnettafi impqr tam ae W ijfihmotbe 
,rigte6£^fftdempdda>)i*^m,„oiis^J« twrimscifaraefbtbiBfi- 
tbtngv wtiiie that «f; the Ernes' of taHcnatkttil&fcfaaftinijdd jiri 
itsfuil eawnt. ^tAatthis. rigfct tsonceffted «ii tfer^ftiftqmfil 
not hififhe«sv bet* was arfosttttcras'toafe* 4^cfc ^cnob^fwis 
ttbliged to'foiefceJ op 'fe^eft* ttwfe kancbtrifc ftpafaftafs 
vtet& aof raaday and they xtontinfued tto j^r*T«ri<iaiah]fert 
i®£ the prate.' •> -»"•.» ' - -f T •» ■v. : * r* si >: ; ?o f>itjs ? liooM 
-• rWhen tbr.fiefe 'were for. life* they icrtfldbmrt gfrfeonp&ft 
of a fief t*. hold itv pfcfpetaky,aft a*r«ai>ffief { rfmciti'itanld 
: bate been -abfond thrat'a pblrfcm »wbo had otHy>theT»fWru& 
-*f a 4Jiiof t mould HcWpofe » of- the p*dpCTty~t*fr*t* iHp&a* 
iotoii tisa the y became psrpetaalHhi:* wa* f petmittftd, <mih 
ftnse ftfttfi&ianst made* by the ottffrtesr ^ wjitoh r,w& fthtt 
they call?difaietttbe^^to£<tlrar fiqf* ^r- M»t .>f>pp.f n^o 
The perpetiiicy of thetefohifring ^ihWiflied 4*^ti^8t 
o£ redemption, the daughters wese? *readetl6fi caffeUexei 
fbcceudnig to a fief* In default* of mate ai&tavABe* ir^e* 
riw lord gave tke fief to his daughter* hfr aajaifejpfcdfttbe 
cafes of his fight of redemption, becaufe the< htt&endn ftrfft* 
obliged*!* payit'as'weH a^'the/ mi* <{{.,/ ^TW* ?egtt}*tion 
could not 'take friase^nisegard jte the ere*** ^{ferraa> ittoi* 
notjheld oftfriy ontrj thete/cbuldbe nti *igftfe#ferie(Je«p*iaa 
overst. , •■ jf-"' '• .^ -'-' - *-. ., ■-•« » <«-• .?trrfoi ^rh iudt 
The dasnghter of Wiliiain V. CM^iioiiTp^mft^did 
not fucoeed to th« county. Aitet-wrard** ffleraotfifwceetd- 
ed to Aquitainei rind Mathildts Jjo NovMWitfiiimtLfaib* 
right of the fucceiSkya of femake ^efemed for^^eftiWift- 
ed m tfrofe days,' tlrafr Lewis- the- Ypwtg; sfte* b*ft*}jf$t£* 
from Eleanor, made no difficulty in reftoring Guyenne to 
her. . But as theft two laft. inftances^ foJbwM^lpfc, fo Jtbe 
•>*<-• • •• • - .*r: .i -b m <ficft, 

¥ We 0nd feveral of tfieie conventions in the cfcfcjfteiv^.ttJJbe'i = 
book of Vendome, and that of the abbey of St. C vjprfanyiri Po^ f fef * 
. JMr, GaUacd.has given fome extracts, p. $£. v ' 

t But they coutd not abridge the fief, that Ts, aboKftl a'ptttiftn of it. 
$ They 6xed the portion which they conld dUhttrnbtf ;• ';'/'*' n 
U This was the rcafon that the lords obliged the widow tittiarry afaio. 
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#rft, the ^erahhiwby which' tfoewonTe^^erert^cUrfc* 

4*he {bcceffiettfof} fiefa, mwft have -Jotea introduced math 
ktcr * >ittt<F the cctonty of Touloafe, than ' ioto » the other 

-provinces df theHriogdonu » .* n. -vs..* 

The conftititaiow <ctf federal kingdoms of Europe has dol- 

-krwed ' die r *fltaial> * fituarion, in wbidh the *efc were -when 
thole ldingdmn* T were founded* The women focceeded 
neither* to the* crown of France, nor ta the em£?*e,tbeo£u&, 
-at the fcftnbWhanent of thofe two monarchies, they were 
Jdcapable of facoeedmg to£e£s.\ But they focceeded in 

- kingdom*, tohofe eftsbUfbment Was pefterior to thatofthe 

. perpetuity of the fiefs, fuch as thofe founded by the cbnqtidft s 
of 1 the Normans, thofe by the 'conquefts. made <otr the 
Moors ; and others, in fine, which beyond the- limits <©f 

'Germany, and in hter times, received in foibe meafitre a 
Second birth by the eftabiiQnnent of Chriftianityi : 
• Wher* the fiefs were at will, they were given ittfuch: 
people a* were -capable of doing fervke for them, where* 
Hove they rweqe* never bellowed en minerte j but f when 
they became perpetual, the lords took the fief into their 
own hands, till the pupil came of age, eithet to inereafe 
their o^ri profits, or to bring up the pupil in the military 
exercife. This i* what our cuftoms call the gwn&anjkip 
*f a iwblemttrfs children, which is founded on principles 
different from thofe of tutelage, and is entirely a diftinfi: 
thing from it. ' it 

When the fiefs were for life, people vowed fealty for a 

. fief,* and the real delivery which was made by a- foeptre 
feeured the fief, as it is now by homage. We do not find 
that the counts, or even the king's commiffaries, received 

'the homages in the provinces:* nor is this fon&iun to be 
met with in the cornmiffions of thofe officers, which have 
been handed down to Ub in the capitularies. They fome- 
times indeed made all the king's fubjeds. take an oath of 
allegiance' J ; but this bath wasffo far from being an he- 

^ * -mage 

1 • Moft of flic £rear families had their particular law* of focceffion-. dee 
what M- de la Thaumaffierc lays concerning the families of Berry. 

f We gee in tbe capitulary of the year 877, apud Carifiacum^ art, 3, Ba- 
lufius' edition, torn. a. p. 269. the moment in which the kings cattlcd the 
fiefs to be administered in order to preferve them for the minors ; "an example 
followed by the lords, and which gave rife to what we' have mentip*nedi>y 
the name of the guardian ftiip of a nobleman's children. 

\ We find the formula thereof in the fecond capitulary of the ycar'Sca. 
See alfo that of the year 854, arf. 13. and others. ' 
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mage of the fame nature as thofe afterwards eftafatiibed* 
that in the latter the oath of allegiance was an || aftion 
joined to hefaagerwl»cfa , fbiueiuii«5 followed and fometimes 
preceded it, but did hot take place in all homages, was Ie£i 
folemo than honagt/gad gjiiie a dtftinft thing from it. 

The counts and the king's commiflaries made thofe vat 
fctls § whofe fidelity t wjas. ftifp6#g*\ give ocoafionatrj a fe- 
curity which was called jirmkas\ but this fecmrity coold 
not be an homage, fincettye Iffiigjs, J ;,g*y* i$,fco gftfttlfer* 

And if the abbot Suger f majtep tne^t^ f|f ,%£teftr of 
Dagobert, in whfcb, accpr^ing to, (*etpftH>pBjf itfjwttqpity* 
the kings C;f Franc? were a^ci&qtfie^ ty?/ecejjyfljtta l¥H»age 
of the nobility ; it is plain that he ^jpaj^W^hefe tbeaetiohs 
and language pf his own time ♦ 

When the fiefs defcended to the heirs* the acknowledge- 
ment of the vaflal, which at fir ft, was only an occasional 
thing, became a regular action. It was. made in a more 
foleinn manner, aad was attended with formalities* becaufe 
it was to be a monument of the reciprocal duties of the lord 
and vaflal through all fucceeding agps. 

I (hould be apt to think, that the homages began to be 
eftablifhed under King. Pepin, which is the time I mention- 
ed that feveral benefices were given in perpetttity j but I 
j(hould not think thus without precaution, and only «pon a 
fuppofition that the authors of the ancient, annate % of the 
Franks were not ignorant pretenders, who,. in describing 
the aft of fealty performed by Taffilon duke of Bavaria to 
King Pepin, fpoke ^ according to the ufoges of their own 
time. 

CHAP. 

|| M. du Cange, in the word hominium, p. 1 163. and in the word fidehta*, 
p. 474. cite* the charters of the ancient homages, where thefe differenced are 
found, arda great number of authorities which may be feen. Ta paying 
honiage, the -vaflal pw his hand into that of his loid, and, took his path jthe 
oath of fealty was made by lwcaring on the gofpels. The homage was per- 
formed kneeling; the oath of fealty {landing. None but the lord could re- 
ceive homage, but his officers migbttake the oarh of fealty.- Ste Littleton, 
ie&. 91. and 92. of homage, that is, fidelity and homage. 
< 1 § Capitularies of Charles the Bald* in 86c, poll reditum a ConJueBtibcs, 
. act* 3.1 Balufius' edition, page 145. 

* Ibid. art. 3. f Lib. dc adminiftfatlone fua.. 

$ Anno 757. chap. 17. 

{ Taflil© venit in vafiatico fe cpmmendans, per manua facramenta jaravtt 
fcrtiha & injtumerabfta, feliquiis fanilorum manua imponettf, & fidclitatem 
prom i lit regi Pipp-^o, One would th<nk that there **a» here an homage 
ami an oath of fealty. See ike capitularies of Charles the Bald, Baluf. edit. 
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' • ; jl .'»• '"' T^tenAcSubj,eift contented; 

'Wflgfr <&fc fiefs' were either precarious' or for life, they 
"feWorii -ha<f 'a delation to any other than the political laws 4 
for ^fehieb reaTon in the civil laws of thofe two times there 
is vetfy* Iktie mention made of the laws of fiefs. But when , 
they*w#e oeccttne/ftereditaryi; when there was a power of 
giving, felling, and bequeathing them, they tad a relation 
***ei^tfe*h to the* poHticaJl and the, civil laws. Tlie $ef, con- 
lidered as an obligation to tfte military fervice, depended on 
the 5 political law \ confidered as a kind of commercial pro- 
perty, it depended on the civil la 1 w. This gave rife to* the 
civil law*' ctfncer'ilmg fieft. 

When the fiefs were become hereditary, the laws relating 
i to the order of fucceffions mult have peen relative to the 
law of the perpetuity of fiefs. Thus this rule of the French 
law, efiaUs of inheritance do not afcend\ r was eftablifhed in 
fpite of the Roman and Salic * laws. It was neceffary 
that the fief mould be ferved ; but a grandfather, or a great- 
uncle would havebeert very bad vaffals to give to the lord: 
wherefore this rule took place at firft only in regard to 
the fiefs, as we learn of Boutillier f. . 

When the fiefs were become hereditary, the lords who 
were to fee that the fief was ferved, infilled that the % 
daughters who were to fucceed to the fief, and, I fancy, 
fometimes the males, mould not marry without their con* 
fent j infomuch that ii\e marriage-contra&s became, in ref- 
peel to the lords, both a feudal and a civil regulation* , In 
an aft of this kind under the lord* infpe&ion, regulations, 
were made for the future fucceffion, with ;a view that the 
fief might be ferved by the heir9 ; hence none bu^ the no- 
bility at firft had the liberty of difpofingof t,fre ; future fuc- 

Vol II ' B b ceffions 

§ Book 4. de fe'udis, tit. jo, * In the title of allodia 

f Somme Rurale, book I. tit. 06. p. 447. 

i Ace of ding; to an ordinance of St. Lewis in the year j2$t, to fettle the 
cuftomf of Anjou and Maine, thofe who (hall have the care of the heir&fr of 
a fief, ftiall give fecutity to the lord, that (he (hall not be roanied without; 
itisconfen^ 
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ceffions by marriage- contraA, as * Boyer and f Auf rcrius 
have juftly obferved. 

It is needlefs to mention that the power of redemption 
founded on the old right of the relations, a myftery of onr 
ancient French jurifprudence which I have not now time 
to unfold, could not take place with regard to the fiefs till 
they were become hereditary, 

Italiam ! Italiam ! % 

I $nifb my treatife of fiefs at a period where moft an- 
chors commence theirs* 

• Decifion X55 . No g & 104. No 38. f In Capell. TheoL decif. 453. 

S; The author concludes his elaborate work with an allufion to the joyful 
amatfons of Eneas' followers upon coining in fight of the land of Italy, 
they fa much defired, after fo long wanderings, great dangers, and furious 
fiorms undergone in queft of k. 

-Humilemque videmus Italiam. 



Italiam ! primus conclamat Achates 1 
Iftajiam Jacto focii ciamore falutant.] 
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